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AMENDED AND RESTATED PROJECT AGREEMENT 
FOR SPLIT PROJECT (RESIDENTIAL COMPONENT) 

THIS AMENDED AND RESTATED PROJECT AGREEMENT FOR SPLIT 
PROJECT (RESIDENTIAL COMPONENT) (this “Agreement”), is made and entered into as of 
January 30, 2026, and effective as of November 30, 2022 (the “Effective Date”), by and between 
the COUNTY OF WESTCHESTER INDUSTRIAL DEVELOPMENT AGENCY, a corporate 
governmental agency constituting a body corporate and politic and a public benefit corporation of 
the State of New York, duly organized and existing under the laws of the State of New York (the 
“Agency”), having its principal office at 148 Martine Avenue, White Plains, New York 10601, 
and HG II RESIDENTIAL DEVELOPER LLC, a limited liability company duly organized and 
existing under the laws of the State of New York (the “Company”), having an office at c/o The 
Cappelli Organization, 5 Renaissance Square, 42nd Floor, White Plains, New York 10601. 

WITNESSETH: 

WHEREAS, the New York State Industrial Development Agency Act, constituting 
Title l of Article 18-A of the General Municipal Law, Chapter 24 of the Consolidated Laws of 
New York, as amended (the “IDA Act”) authorizes and provides for the creation of industrial 
development agencies in the several counties, cities, villages and towns in the State of New York 
and empowers such agencies, among other things, to acquire, construct, reconstruct, lease, 
improve, maintain, equip and furnish land, any building or other improvement, and all real and 
personal properties, including but not limited to machinery and equipment, deemed necessary in 
connection therewith, whether or not now in existence or under construction, which shall be 
suitable for manufacturing, warehousing, research, commercial, industrial or civic purposes, to the 
end that such agencies may be able to promote, develop, encourage, assist and advance the job 
opportunities, health, general prosperity and economic welfare of the people of the State of New 
York and to improve their prosperity and standard of living; and 

WHEREAS, pursuant to and in accordance with the provisions of the Enabling Act, 
the Agency was established by Chapter 788 of the Laws of 1976 of the State of New York, as 
amended by Chapter 564 of the Laws of 1983 (together with the IDA Act, the “Act”) for the benefit 
of the County of Westchester and the inhabitants thereof; and 

WHEREAS, by resolution dated June 13, 2019 (the “Authorizing Resolution”), the Agency 
approved “financial assistance” (within the meaning of the Act) for the benefit of a certain 
“project” (within the meaning of the Act) (the “Original Project”) to be located within the territorial 
boundaries of the City of White Plains (“City”) at premises located at 240 Hamilton Avenue and 
7 Cottage Place, White Plains, New York (also known as SBL: 125.67-5-1..1) (the “Unit 1 Project 
Property”) and 220 Hamilton Avenue and 20 Barker Avenue, White Plains, New York (also known 
as SBL 125.67-5-1..2) (the “Original Unit 2 Project Property”; and together with the Unit 1 Project 
Property, the “Original Project Property”); and 

WHEREAS, the Original Project consists of the Agency taking title, possession or 
control (by deed, lease, license or otherwise) of the Project Property and improvements located 
thereon; (1) the demolition of the existing vacant retail building thereon and associated brownfield 
remediation; (2) the lease, sublease, or installment sale of the Project Property back to the 
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Applicant; and the construction, renovation, improving, maintaining and equipping upon the 
Project Property of a mixed-use development consisting of: (i) four apartment towers containing 
approximately 860 apartment units and associated amenities, of which 12% or 78 units were 
affordable housing units at or below 80% AMI as required by the City land use approvals and 25 
“affordable” units were bought out; (ii) approximately 85,000 square feet of commercial, 
restaurant, and office space; (iii) 956 parking spaces on four levels below ground; (iv) 
approximately 55,000 square feet of open space; and 

WHEREAS, in furtherance of its successful completion, the Original Project was 
divided into two phases, whereby construction of the “phase two” improvements on the Original 
Unit 2 Project Property (the “Original Unit 2 Project”) would commence after completion of the 
construction of the “phase one” improvements on the Unit 1 Project Property (the “Unit 1 
Project”); and 

WHEREAS, the Agency’s undertaking of, and provision of financial assistance for, 
the Unit 1 Project and the Original Unit 2 Project were memorialized and are governed by separate 
agreements; and 

WHEREAS, to facilitate the Original Unit 2 Project, the Agency and S-WD/WP 
LLC (“S-WD/WP”), executed, inter alia, (i) a certain Project Agreement (Unit 2), dated as of 
August 1, 2022, and effective as of the Effective Date (as amended, modified, supplemented and/or 
restated from time to time, the “Original Project Agreement”), (ii) a certain Company Lease 
Agreement (Unit 2), dated as of August 1, 2022, and effective as of the Effective Date, a 
memorandum of which was recorded in the Office of the Westchester County Clerk on December 
22, 2022, at Control Number 623193716 (as amended, modified, supplemented and/or restated 
from time to time, collectively, the “Original Company Lease”), (iii) a certain Agreement of 
Sublease (Unit 2) dated as of August 1, 2022, and effective as of the Effective Date, a 
memorandum of which was recorded in the Office of the Westchester County Clerk on December 
22, 2022, at Control Number 623193718 (as amended, modified, supplemented and/or restated 
from time to time, collectively, the “Original Agency Sublease”), (iv) a certain Payment in Lieu 
of Taxes Agreement (Unit 2), dated as of August 1, 2022, and effective as of the Effective Date 
(as amended, modified, supplemented and/or restated from time to time, the “Original PILOT 
Agreement”), and (v) a certain PILOT Mortgage (Unit 2), dated as of August 1, 2022, and effective 
as of the Effective Date, given by the Agency and the Company in favor of the City, which was 
recorded in the Office of the Westchester County Clerk on January 6, 2023, at Control Number 
630063263 (as amended, modified, supplemented and/or restated from time to time, the “Original 
PILOT Mortgage”, and together with the Project Agreement, Company Lease, the Agency 
Sublease, and the PILOT Agreement, as amended, modified, supplemented and/or restated from 
time to time, the “Original Project Documents”); and 

WHEREAS, by agreement of the parties, the Original Project Documents, provided 
for the commencement date of the Project to be up to 121 days after the dated date, which 
commencement date corresponds to the Effective Date; and 

WHEREAS, by resolution dated December 18, 2024 (the “Modification 
Resolution”), in order to permit the conveyance of a component of the Original Unit 2 Project 
Property by S-WD/WP and the related reduction of the scope of the Original Unit 2 Project and 
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the related financial assistance, the Agency consented to amending the Original Unit 2 Project to 
accomplish the following: (A) dividing the Original Unit 2 Project Property into three (3) 
commercial condominium sub-units consisting of: (i) the condominium sub-unit to serve as the 
site of a commercial office building designated as SBL 125.67-5-1..21 (“Sublot 2A”), (ii) the 
condominium sub-unit to serve as the site of the residential rental facility designated as SBL 
125.67-5-1..22, and commonly known as 20 Barker Avenue, City of White Plains (“Sublot 2B”), 
and (iii) the condominium sub-unit to serve as the site of the Unit 2 parking improvements 
designated as SBL 125.67-5-1..23, and commonly known as 10 Dr. Martin Luther King Jr. 
Boulevard, City of White Plains (“Sublot 2C”), (B) the severing of Sublot 2A and associated 
improvements from the Unit 2 Project, (C) conveyance of fee title by the Company to Sublot 2A 
and the improvements thereon to the New York Power Authority, and (D) proceeding with the 
improvements on Sublot 2B and Sublot 2C as contemplated for the Original Unit 2 Project 
(collectively, the “Project Modification”); and 

WHEREAS, the Project Modification was conditioned upon the further amendment 
and/or modification of the Original Unit 2 Project to further memorialize the reduction of the scope 
of the Unit 2 Project and the related financial assistance, once the City and the Company had 
finished negotiating a revised payment in lieu of tax schedule or schedules with the Company 
related to (i) Sublot 2B and associated improvements and (ii) Sublot 2C and associated 
improvements (the “Revised PILOT Schedules” and each a “Revised PILOT Schedule”)); and 

WHEREAS, in furtherance of the Project Modification, and to amend or amend 
and restate the Original Project Documents, the Agency and S-WD/WP executed: (i) a certain First 
Amendment to Project Agreement, dated as of February 7, 2025 (the “First Amendment to Project 
Agreement”; and together with the Original Project Agreement, the “Modified Project 
Agreement”), (ii) a certain First Amendment to Company Lease, dated as of February 7, 2025, a 
memorandum of which was recorded in the Office of the Westchester County Clerk on February 
14, 2025, at Control Number 650423109 (the “First Amendment to Company Lease”; and together 
with the Original Company Lease, the “Modified Company Lease”), (iii) a certain First 
Amendment to Agreement of Sublease, dated as of February 7, 2025, a memorandum of which 
was recorded in the Office of the Westchester County Clerk on February 14, 2025, at Control 
Number 650423334 (the “First Amendment to Agency Sublease”; and together with the Original 
Agency Sublease, the “Modified Agency Sublease”), (iv) a certain First Amendment to Payment 
in Lieu of Tax Agreement, dated as of February 7, 2025 (the “First Amendment to PILOT 
Agreement”; and together with the Original PILOT Agreement, the “Modified PILOT 
Agreement”), (iv) a certain First Amendment to PILOT Mortgage, dated as of February 7, 2025, 
and recorded in the Office of the Westchester County Clerk on February 14, 2025, at Control 
Number 650423379 (the “First Amendment to PILOT Mortgage”; and together with the Original 
PILOT Mortgage, the “Modified PILOT Mortgage”), and (v) other ancillary certificates and 
documents (the “Other Documents”; and, together with the Modified Project Agreement, the 
Modified Company Lease, the Modified Agency Sublease and the Modified PILOT Agreement, 
the “Modified Project Documents”); and 

WHEREAS, pursuant to the Modified Project Documents, S-WD/WP agreed (i) to 
further amend and restate the Modified Project Documents in accordance with the change in scope 
of the Original Unit 2 Project, (ii) to complete a benefit-cost analysis with respect to the Project 
Modification, and (iii) to adjust and reduce the Financial Assistance (as such term is defined in the 
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Original Project Agreement), in accordance with the reduced scope of the Original Unit 2 Project 
(the “Reduced Financial Assistance”); and 

WHEREAS, by correspondence dated November 17, 2025 (the “Application 
Amendment”), S-WD/WP submitted certain amendments to the Original Application (as defined 
below), which Application Amendment (i) amends the description of the Original Unit 2 Project 
(as so amended, the “Unit 2 Project”) and (ii) adjusts the Financial Assistance, in accordance with 
the reduced scope of the Unit 2 Project; and 

WHEREAS, by resolution dated December 1, 2025, the Common Council of the 
City approved the Revised PILOT Schedules; and 

WHEREAS, pursuant to section 859-a of Article 18-A of the New York State 
General Municipal Law (“GML”) and 923-a of the GML, the Agency provided notice to the local 
municipalities and affected tax jurisdictions and held a public hearing on December 5, 2025, at 
11:00 a.m., at 148 Martine Avenue, White Plains, New York 10601 with respect to the Application 
Amendment; and 

WHEREAS, by resolution dated December 12, 2025, and by administrative 
approval dated January 9, 2026 (collectively, the “Amendment Resolution”), the Agency approved 
(i) the amending of the Unit 2 Project, (ii) the amounts and allocation of the Reduced Financial 
Assistance, and (iii) the further dividing of the Unit 2 Project into subcomponents each with its 
own documents; and 

WHEREAS, the lender or lenders for the Unit 2 Project (each, a “Lender”) require 
that the borrower for the new loans financing the Unit 2 Project (each, a “Loan”) be “single purpose 
entities” owning only the collateral secured by the applicable Loan (the Lender Requirements”); 
and 

WHEREAS, in order to satisfy the Lender Requirements and facilitate the financing 
or refinancing of the Unit 2 Project, the Agency has consented to the ownership of the Residential 
Facility and the Parking Facility to be each held by a single purpose entity, and the two 
corresponding components of the Unit 2 Project to be divided between S-WD/WP and the 
Company; and 

WHEREAS, S-WD/WP and the Company are Affiliates (as defined below); and 

WHEREAS, the Unit 2 Project will now consist of the residential component (the 
“Residential Project” or the “Project”) and the parking component (the “Parking Project”); and 

WHEREAS, the Residential Project will consist of (A) the Agency taking title, 
possession or control (by deed, lease, license or otherwise) of Sublot 2B (the “Residential Project 
Property” or the “Project Property”), (B) the brownfield remediation of the Original Unit 2 Project 
Property (which is complete), (C) the construction on the Residential Project Property of a 
residential rental facility containing approximately 127 residential rental units, with parking, of 
which approximately 9 units will be “affordable” and 10 “affordable” units will be bought out 
(items B and C are the “Residential Improvements” or the “Improvements”), and (D) the 
acquisition and installation by the Company in and around the Residential Project Property and 
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Residential Improvements of items of equipment and other tangible personal property (the 
“Residential Equipment” or the “Equipment”; and together with the Residential Project Property 
and the Residential Improvements”, the “Residential Facility” or the “Facility”); and 

WHEREAS, the Parking Project will consist of (A) the Agency taking title, 
possession or control (by deed, lease, license or otherwise) of the premises located at 20 Barker 
Ave, City of White Plains, consisting of Sublot 2C (the “Parking Project Property”), (B) the 
brownfield remediation of the Parking Project Property (which is complete), (C) the construction 
on the Parking Project Property of approximately 600 parking spaces (items B and C are the 
“Parking Improvements”), and (D) the acquisition and installation by the S-WD/WP in and around 
the Parking Project Property and Improvements of items of equipment and other tangible personal 
property (the “Parking Equipment”; and, together with the Parking Project Property, and the 
Parking Improvements, collectively, the “Parking Facility”); and 

WHEREAS, in accordance with Section 9-7-3 of the White Plains Municipal Code, 
entitled Affordable Housing Requirements, the Company will buy out ten (10) of the required 
affordable rental units from the Residential Facility; and 

WHEREAS, this Agreement concerns the Residential Project and splits, amends 
and restates the Modified Project Agreement; and 

  WHEREAS, the Company has advised the Agency that the “financial assistance” as such 
term is defined in the Enabling Act, requested by the Company is necessary in order for the Project 
to be economically viable and to enable the Company to achieve and provide the Public Benefits, 
as hereinafter defined; and 

WHEREAS, in order to induce the Project and to enable the Company to achieve 
and provide the Public Benefits, the Agency has determined to provide to the Company the 
following financial assistance in connection with the Project (the “Financial Assistance 
(Residential Component”): 

a) Exemptions from sales and use taxes in the acquisition and installation of 
materials and equipment for the construction and equipping of the Facility, as 
hereinafter more fully described, in the amount not to exceed the Sales Tax 
Benefits Limit, as hereinafter defined; 

b) Exemptions from mortgage recording tax on mortgages made in connection 
with the Initial Acquisition and Construction of the Facility; 

c) An abatement or reduction in Real Property Taxes to the extent provided in the 
PILOT Agreement; and 

WHEREAS, the Agency has determined, based upon the Application (as defined 
below) of the Company and other representations made by the Company, that undertaking the 
Project and providing financial assistance to the Company through a straight-lease transaction (i) 
will promote and maintain the job opportunities, health, general prosperity and economic welfare 
of the citizens of the County of Westchester and the State of New York and improve their standard 
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of living, (ii) will not result in the removal of an industrial, manufacturing or commercial plant of 
the Company or any occupant of the Project from one area of the State to another area of the State 
or in the abandonment of one or more plants or facilities of the Company or any occupant of the 
Project except as permitted by the Act, and (iii) is authorized by the Act and will be in furtherance 
of the policy of the State of New York as set forth therein; and  

WHEREAS, the sole local municipalities in which a part or parts of the Project is, 
or is to be, located is the City; and 

NOW THEREFORE, for and in consideration of the premises and the mutual 
covenants and representations hereinafter contained, the Company and the Agency hereby agree 
as follows: 

ARTICLE I 

DEFINITIONS AND REPRESENTATIONS 

SECTION 1.1:  Definitions. The following terms shall have the following meanings 
in this Agreement: 

Act shall have the meaning provided in the recitals of this Agreement. 

Affiliate shall mean a Person which directly or indirectly through one or more 
intermediaries controls, or is under common control with, or is controlled by, such Person (which 
includes the Company).  The term “control” (including the related terms “controlled by” and 
“under common control with”) means the possession, directly or indirectly, of the power to direct 
or cause the direction of the management and policies of a Person (including the Company), 
whether through the ownership of voting securities, by contract or otherwise.  

Agency shall mean the County of Westchester Industrial Development Agency, a 
corporate governmental agency constituting a body corporate and politic and a public benefit 
corporation of the State, duly organized and existing under the laws of the State, and any body, 
board, authority, agency or other governmental agency or instrumentality which shall hereafter 
succeed to the powers, duties, obligations and functions thereof. 

Agency Sublease shall mean the Original Agency Sublease, as amended by the First 
Amendment to Agency Sublease, as further amended and restated by the Amended and Restated 
Agency Sublease, as the same may be amended, restated, supplemented and/or modified from time 
to time. 

Agreement shall mean this Agreement and shall include any and all amendments 
hereof and supplements hereto hereafter made in conformity herewith. 

Amended and Restated Agency Sublease shall mean that certain Amended and 
Restated Agreement of Sublease for Split Project (Residential Component), by and between the 
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Agency and the Company, dated as of even date hereof, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

Amended and Restated Company Lease shall mean that certain Amended and 
Restated Company Lease for Split Project (Residential Component), by and between the Agency 
and the Company, dated as of even date hereof, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

Amended and Restated PILOT Agreement shall mean that certain Amended and 
Restated PILOT Agreement for Split Project (Residential Component), by and between the 
Agency and the Company, dated as of even date hereof, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

Amended and Restated PILOT Mortgage shall mean that certain Amended and 
Restated PILOT Mortgage for Split Project (Residential Component), by and between the Agency 
and the Company, dated as of even date hereof, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

Amended and Restated Project Agreement shall mean that certain Amended and 
Restated Project Agreement for Split Project (Residential Component), by and between the 
Agency and the Company, dated as of even date hereof, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

Amendment Resolution shall have the meaning given to such term in the recitals of 
this Agreement. 

Annual Report shall have the meaning given to such term in Section 2.18 of this 
Agreement. 

Application means Original Application as amended by the Application 
Amendment. 

Application Amendment shall have the meaning given to such term in the recitals 
of this Agreement. 

Authorized Representative shall mean, (i) in the case of the Agency, the 
Chairperson, Executive Director, Secretary or Assistant Secretary of the Agency, or any other 
officer or employee of the Agency who is authorized to perform specific acts or to discharge 
specific duties hereunder and of whom another Authorized Representative of the Agency has given 
written notice to the Company; and (ii) in the case of the Company, a member, manager, the Chief 
Executive Officer, Chief Financial Officer, the Treasurer, or any other officer or employee thereof 
who is authorized to perform specific acts or to discharge specific duties hereunder and of whom 
another Authorized Representative of the Company has given written notice to the Agency. 

Authorizing Resolution shall have the meaning given to such term in the recitals of 
this Agreement. 
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City shall mean the City of White Plains. 

Closing Date shall mean January 30, 2026. 

Company shall mean HG II RESIDENTIAL DEVELOPER LLC, and any 
Affiliates of Company in possession of the Facility and operating the Facility as contemplated 
hereunder. 

Company Benefits shall have the meaning provided in Section 3.4 of this 
Agreement.  

Company Lease shall mean the Original Company Lease, as amended by the First 
Amendment to Company Lease, as further amended and restated by the Amended and Restated 
Company Lease, as the same may be amended, restated, supplemented and/or modified from time 
to time. 

Company Property shall mean any and all machinery and equipment, data 
processing equipment, furniture, furnishings, trade fixtures and other personal property owned, 
leased or used by the Company, regardless whether same is located or installed in or at the Facility, 
with respect to which no sales or use tax exemption shall have been received pursuant to the Sales 
Tax Letter. 

Completion of Project Construction shall mean the completion of the construction 
of the Improvements as contemplated and described in the recitals of this Agreement and the 
issuance by the City of White Plains Building Department of a temporary certificate of occupancy 
or certificate of compliance for the Facility. 

County shall mean the County of Westchester, New York. 

Environmental Compliance Agreement shall mean that certain Amended and 
Restated Environmental Compliance and Indemnification Agreement Split Project (Residential 
Component), dated as of the date hereof, by the Company for the benefit of the Agency, including 
any amendments thereto. 

Equipment or Residential Equipment shall have the meaning given to such term in 
the recitals of this Agreement. 

Excess Benefits Rent shall have the  meaning provided in the Agency Sublease. 

Exempt Property shall mean only tangible personal property conveyed to or 
acquired by the Company and its sub-agents as agents for the Agency in connection with the 
Project on or before the date of Completion of the Project, in accordance with Section 2.2 hereof 
or, if the acquisition was made prior to the Closing Date, in reliance on the Sales Tax Letter, for 
incorporation in the Facility or for use in connection with the Facility.  Exempt Property shall 
include the Project Equipment and the Project Materials (as hereinafter defined) 
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Facility or Residential Facility shall have the meaning given to such term in the 
recitals of this Agreement. 

Financial Assistance shall have the meaning given to such term in the recitals of this 
Agreement. 

Financial Assistance (Residential Component) shall mean the portion of the Reduced 
Financial Assistance allocable to the Residential Project. As used in the recitals of this Agreement, 
such term shall have the meaning provided in the Original Project Agreement. 

First Amendment to Agency Sublease shall have the meaning given to such term in 
the recitals of this Agreement. 

First Amendment to Company Lease shall have the meaning given to such term in 
the recitals of this Agreement. 

First Amendment to PILOT Agreement shall have the meaning given to such term 
in the recitals of this Agreement. 

First Amendment to PILOT Mortgage shall have the meaning given to such term 
in the recitals of this Agreement. 

First Amendment to Project Agreement shall have the meaning given to such term 
in the recitals of this Agreement. 

Form ST-123 shall mean Form ST-123 “IDA Agent and Project Operator Exempt 
Purchase Certificate” of the New York State Department of Taxation and Finance.  

Modification Resolution shall have the meaning given to such term in the recitals 
of this Agreement. 

Mortgage Splitter means that certain Mortgage Splittler Agreement, dated as of 
the date hereof, by and between the Company, the Agency and S-WD/WP, and consented to by 
the City. 

MRTE Benefits Limit shall have the meaning provided in Section 2.2(d) of this 
Agreement. 

Municipalities shall mean the City, the County and the School District. 

Original Agency Sublease shall have the meaning given to such term in the recitals 
of this Agreement. 

Original Application means the Application for Financial Assistance, dated 
February 15, 2019, by Kenneth D. Narva (“Applicant”), on behalf of himself, and/or WP Mall 
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Realty, LLC (“LLC”), and/or a special purpose entity formed or to be formed by the Applicant 
and/or the LLC, and/or other entities. 

Original Company Lease shall have the meaning given to such term in the recitals 
of this Agreement. 

Original PILOT Agreement shall have the meaning given to such term in the 
recitals of this Agreement. 

Original Mortgage shall have the meaning given to such term in the recitals of this 
Agreement. 

Original Project shall have the meaning given to such term in the recitals of this 
Agreement. 

Original Project Agreement shall have the meaning given to such term in the 
recitals of this Agreement. 

Original Project Property shall have the meaning given to such term in the recitals 
of this Agreement. 

Original Unit 2 Project shall have the meaning given to such term in the recitals of 
this Agreement. 

Permitted Encumbrances shall mean as of any particular time: 

(i) any liens or encumbrances created by the Project Documents or any liens or 
encumbrances created by the Permitted Mortgage (including the Subject 
Mortgage); 

(ii) liens for real estate taxes, assessments, levies and other governmental 
charges; 

(iii) utility, access and other easements and rights-of-way, restrictions and 
exceptions that will not in any material respect interfere with or impair the 
use of the Facility as contemplated by the parties hereto; 

(iv) such minor defects, irregularities, encumbrances, easements, rights-of-way 
and clouds on title as normally exist with respect to property similar in 
character to the Facility and as do not materially impair the property 
affected thereby for the purpose for which it was acquired and held by the 
Agency under this Agreement; 

(v) any mechanics', workmen's, repairmen's, materialmen's, contractors', 
warehousemen's, carriers', suppliers' or vendors' lien or right in respect 
thereof; 
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(vi) all title exceptions to which the Facility is subject on the date of this 
Agreement; and  

(vii) the lien of any “Purchase Money Security Interest” (as defined in Section 
9-107 of the New York Uniform Commercial Code) in any Exempt 
Property.  

Permitted Mortgage shall mean a bona fide mortgage encumbering the Facility (or 
any part thereof) and held by a Permitted Mortgagee, including any amendments thereto, 
including, without limitation, the Subject Mortgage.   

Permitted Mortgagee shall mean a bona fide third party mortgage lender which is 
not an Affiliate of the Company. 

Person shall mean any individual, limited liability company, corporation, 
partnership, joint venture, association, joint stock company, trust, unincorporated organization or 
government or any agency or political subdivision thereof or other entity. 

PILOT Agreement shall mean the Original PILOT Agreement, as amended by the 
First Amendment to PILOT Agreement, as further amended and restated by the Amended and 
Restated PILOT Agreement, as the same may be amended, restated, supplemented and/or modified 
from time to time. 

PILOT Mortgage shall mean the Original PILOT Mortgage, as amended by the 
First Amendment to PILOT Mortgage, as split the Mortgage Splittler, as further amended and 
restated by the Amended and Restated PILOT Mortgage, as the same may be amended, restated, 
supplemented and/or modified from time to time. 

PILOT Payments shall have the meaning provided in the PILOT Agreement.  

Project or Residential Project shall have the meaning provided in the recitals of this 
Agreement. 

Project Activities shall have the meaning provided in Section 2.1(a) of this 
Agreement. 

Project Construction shall have the meaning provided in Section 2.1(a) of this 
Agreement. 

Project Counsel shall mean Harris Beach Murtha Cullina PLLC, or such other 
attorneys that are recognized for their expertise in municipal finance law and are selected by the 
Agency to render legal advice to the Agency in connection with the transactions contemplated by 
this Agreement. 



12 

Project Documents shall mean this Agreement, the Sales Tax Letter, the Company 
Lease, the Agency Sublease, the PILOT Agreement, the Environmental Compliance Agreement, 
and the PILOT Mortgage. 

Project Equipment shall mean so much of the machinery, equipment, furnishings, 
and other tangible personal property acquired by or on behalf of the Agency pursuant to the Sales 
Tax Letter for installation or use at the Facility as part of the Project as shall not constitute a part 
of Unit 2, together with all repairs, replacements, improvements, substitutions and renewals 
thereof or therefor and all parts, additions and accessories incorporated therein or affixed thereto 
or therefor.  Project Equipment shall not include Project Materials (as hereinafter defined). 

Project Investment shall mean the sum invested by the Company, whether through 
equity or debt, in the construction, improving, equipping and furnishing of the Facility. 

Project Materials shall mean so much of the Exempt Property as shall consist of 
building materials or any other property or services to be used in connection with the construction, 
renovation or reconstruction of the Facility, and which are consumed in such construction, 
renovation or reconstruction or incorporated into the Facility. 

Project Property shall have the meaning provided in the recitals of this Agreement.  

Proportional Amount shall have the meaning provided in Section 3.4 of this 
Agreement. 

Public Benefits shall mean the measurable project goals described in the 
representations, promises, undertakings and expectations of the Company set forth in subsections 
(p), (q), (r) and (s) of Section 1.4 below. 

Recapture Event shall have the meaning provided in Section 3.4(b) of this 
Agreement. 

Required Investment Amount shall have the meaning provided in Section 3.4(b) of 
this Agreement.  

Required Investment Date shall have the meaning provided in Section 3.4(b) of this 
Agreement. 

Reduced Financial Assistance shall have the meaning given to such term in the 
recitals of this Agreement. 

Residential Project Property shall have the meaning provided in the recitals of this 
Agreement. 

Resolution shall have the meaning provided in the recitals of this Agreement. 

Sales Tax Letter shall mean a Letter of Authorization for Sales Tax Exemption or 
a Preliminary Letter of Authorization for Sales Tax Exemption made available to the Company (or 
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to a sub-agent of the Company) by the Agency pursuant to Article II of this Agreement, a copy of 
which is attached hereto as Exhibit A. 

Sales Taxes shall mean any tax(es) imposed by Article 28 of the New York Tax 
Law, as the same may be amended from time to time. 

Sales Tax Benefits Limit shall have the meaning provided in Section 2.2(d) of this 
Agreement. 

School District shall mean the City of White Plains School District. 

State shall mean the State of New York. 

Subject Mortgage shall mean, individually and collectively, that certain (i) Building 
Loan Fee and Leasehold Mortgage, Assignment of Leases and Rents and Security Agreement and 
(ii) Project Loan Fee and Leasehold Mortgage, Assignment of Leases and Rents and Security 
Agreement, each by the Company and the Agency, as mortgagors, in favor of the Subject 
Mortgagee, as mortgagee, dated as of January [__], 2026, and to be recorded in the Office of the 
Westchester County Clerk, together with any and all modifications, amendments, consolidations, 
extensions, renewals, restatements, replacements and increases thereof. 

Subject Mortgagee shall mean First-Citizens Bank & Trust Company, in its 
capacity as administrative agent for the benefit of itself and certain co-lenders, together with its 
successors and assigns. 

Tax Department shall mean the New York State Department of Taxation and 
Finance. 

Unavoidable Delay shall mean any delay, obstruction, or interference resulting 
from any act or event which has a material adverse effect on a party’s ability to perform its 
obligations under this Agreement, provided that such act or event is beyond the reasonable control 
of such party and was not separately, concurrently or partially caused by any negligent or willful 
act or omission of such party, and provided that such act or event could not have been prevented 
by reasonable action on such party’s part and such party asserting such act or event has used 
reasonable good faith efforts to remedy the delaying condition in an expedient and efficient 
manner, including, without limitation, acts of force majeure; provided, however, that Unavoidable 
Delay shall not include a delay resulting from financial inability of the Company.  During the 
period of such Unavoidable Delay, those obligations which are herein specifically stated to be 
subject to Unavoidable Delay shall be suspended as long as such conditions exist.  Examples of 
Unavoidable Delay include, but are not limited to: (i) acts of God, war, public disorders, 
insurrection, rebellion, blockades, floods, hurricanes, earthquakes, and pandemics (but only in the 
event that construction of the Facility is prohibited by government order or law related to the 
pandemic); (ii) acts or inaction of governmental or regulatory agencies or judicial bodies or 
changes in laws; (iii) explosions or fires; (iv) strikes or labor disturbances; (v) delays or cost 
impacts in obtaining goods or services from any subcontractor, materialman, or supplier by reason 
of any occurrence of any of the foregoing causes.  
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Unit 2 Project shall have the meaning provided in the recitals of this Agreement. 

SECTION 1.2:  Representations, Warranties and Covenants by Agency.  The 
Agency represents and warrants that the Agency (i) is a corporate governmental agency 
constituting a body corporate and politic and a public benefit corporation duly organized and 
existing under the laws of the State, (ii) is authorized and empowered to enter into the transactions 
contemplated by this Agreement and the other Project Documents and to carry out its obligations 
hereunder and thereunder, and (iii) by proper action of its members, has duly authorized the 
execution and delivery of this Agreement.  Except as may otherwise be expressly agreed to in 
writing by the Company, the Agency, to the extent of its interest therein, shall not sell, assign, 
transfer, encumber or pledge as security any of the Facility or Exempt Property, or any part thereof, 
and shall not take any action or execute any document which shall create a lien or encumbrance 
on the Facility or Exempt Property. 

SECTION 1.3:  Findings by Agency.  The Agency, based upon the representations 
and warranties of the Company contained in this Agreement and the information contained in the 
Application and other materials heretofore submitted by or on behalf of the Company to the 
Agency, hereby affirms its findings and determinations set forth in the Resolution.  

SECTION 1.4:  Representations, Warranties and Covenants by the Company.  The 
Company makes the following representations and warranties: 

(a) The Company is a limited liability company duly organized, validly existing 
and in good standing under the laws of the State of New York, is not in violation of any provision 
of its articles of organization or operating agreement, has the power and authority to own its 
property and assets, to carry on its business as now being conducted by it and to execute, deliver 
and perform this Agreement.   

(b) The execution, delivery and performance of this Agreement and the 
consummation of the transactions herein contemplated have been duly authorized by all requisite 
action on the part of the Company and, to the Company’s knowledge will not violate any provision 
of law, any order of any court or agency of government, or the articles of organization or operating 
agreement of the Company, or any material indenture, agreement or other instrument to which the 
Company is a party or by which it or any of its property is subject to or bound, or be in conflict 
with or result in a breach of or constitute (with due notice and/or lapse of time) a default under any 
such indenture, agreement or other instrument or result in the imposition of any lien, charge or 
encumbrance of any nature whatsoever other than is permitted under this Agreement. 

(c) To the Company's knowledge, there is no action or proceeding pending or 
threatened by or against the Company by or before any court or administrative agency that would 
materially adversely affect the ability of the Company to perform its obligations under this 
Agreement, and all authorizations, consents and approvals of governmental bodies or agencies, if 
any, required to be obtained by the Company as of the date hereof in connection with the execution 
and delivery of this Agreement or in connection with the performance of the obligations of the 
Company hereunder have been obtained. 
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(d) The Company intends to develop and/or operate the Facility, or cause the 
Facility to be developed and/or operated, as a qualified “project” in accordance with and as defined 
under the Act. 

(e) The Financial Assistance (Residential Component) provided by the Agency 
to the Company through the straight-lease transaction (within the meaning of the Act) as 
hereinabove described is reasonably necessary in order for the Project to be economically viable 
and to induce the Company to proceed with the Project. 

(f) No Person other than the Company and its Affiliates and their respective 
agents are presently in use, occupancy or possession of any portion of the Facility. 

(g) The Project is reasonably necessary to induce the Company to undertake the 
economic activities contemplated hereunder within the County and the State. 

(h) The transactions contemplated by this Agreement shall not provide 
financial assistance in respect of any project where facilities or property that are primarily used in 
making retail sales (within the meaning of the Act) of goods or services to customers who 
personally visit such facilities constitute more than one-third of the total project costs, and 
undertaking the Project will serve the public purposes of the Act by helping to preserve permanent, 
private sector jobs or increasing the overall number of permanent, private sector jobs in the State. 

(i) No financial assistance (within the meaning of the Act) from the Agency 
shall be used in connection with the transactions contemplated by this Agreement for the purpose 
of preventing the establishment of an industrial or manufacturing plant or for the purpose of 
advertising or promotional materials which depict elected or appointed government officials in 
either print or electronic media, nor shall any financial assistance (within the meaning of the Act) 
be given by the Agency hereunder to any group or organization which is attempting to prevent the 
establishment of an industrial or manufacturing plant within the State. 

(j) This Agreement constitutes the legal, valid and binding obligation of the 
Company enforceable against the Company in accordance with its terms, except as the 
enforcement of this Agreement may be limited by any (i) applicable bankruptcy, insolvency, 
moratorium, reorganization or other laws relating to fraudulent conveyance or affecting the 
enforcement of rights of creditors of the Company generally and (ii) equitable principles of general 
applicability. 

(k) On the Closing Date, the Company will be the Owner of Sublot 2B. 

(l) The Company will use all reasonable efforts to ensure that the Facility will 
be designed and operated in material compliance with all applicable Federal, State and local laws 
or ordinances (including rules and regulations) relating to safety and environmental quality. 
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(m) The Project Equipment will be installed or located entirely within the 
Facility and will not be permanently removed from the Facility during the term of this Agreement, 
except as otherwise expressly permitted hereunder. 

(n) The Application Amendment, submitted to the Agency requesting financial 
assistance is true, correct and complete in all material respects. 

(o) Intentionally omitted. 

(p) The Company reasonably expects that Project Investment in connection 
shall be approximately $89,650,000. 

(q) The Company will employ, or cause to be employed, in the construction 
and equipping of the Project, Local Workers to the extent set forth in Section 2.14 below. 

(r) For a term which is co-terminus with the PILOT Agreement, the Company 
will maintain no fewer than nine (9) residential rental units in as “affordable” in accordance with 
Section 2.17 below. 

(s) The Company reasonably expects that by January 1, 2029, following the 
Completion of Project Construction, and continuing for a period of ten (10) years thereafter, the 
number of occupied full-time equivalent employment positions at the Facility shall be not fewer 
than eight (8) including employees of the Company or its Affiliates and any employees of retail or 
commercial tenants or subtenants, as further described herein.  

SECTION 1.5:  Project Purpose.  The purpose of the Agency’s provision of 
Financial Assistance (Residential Component) with respect to the Project is to promote, develop, 
encourage and assist in the acquiring, constructing, reconstructing, improving, maintaining, 
equipping and furnishing of the Facility to advance job opportunities, health, general prosperity 
and economic welfare of the people of County of Westchester, and specifically to induce and 
encourage the Company to provide the Public Benefits. 

ARTICLE II 

THE PROJECT 

SECTION 2.1:  Appointment of Company as Agent.   

(a) The Agency hereby appoints the Company, together with its sub-agents, as 
agent of the Agency to undertake the Project, in accordance with the terms of the Project 
Documents, including, without limitation, (i) acquiring the Project Property, renovating, 
reconstructing and constructing the Improvements and designing, acquiring, constructing and 
installing the Project Materials and the Project Equipment in the Facility (collectively, the “Project 
Construction”), (ii) making, executing, acknowledging and delivering any contracts, orders, 
receipts, writings and instructions with any other Persons (subject in each case to Section 2.2 
hereof), and in general doing all things which may be requisite or proper, all for the purposes of 
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undertaking the Project, (iii) paying all fees, costs and expenses incurred in connection with the 
foregoing from funds made available therefor by the Company in accordance with or as 
contemplated by this Agreement, and (iv) asking, demanding, suing for, levying, recovering and 
receiving all such sums of money, debts due and other demands whatsoever which may be due, 
owing and payable to the Agency under the terms of any contract, order, receipt or writing in 
connection with the Project and to enforce the provisions of any contract, agreement, obligation, 
bond or other performance security entered into or obtained in connection therewith (all of the 
foregoing, collectively, the “Project Activities”).   

(b) The Company is hereby authorized to complete, execute and deliver, to each 
vendor or lessor of Exempt Property and/or services entitled to exemption from Sales Tax 
hereunder, a Form ST-123 in respect of such purchase or lease, as prescribed by the Tax 
Department.  

(c) Title to (or a leasehold or licensee's interest in, as appropriate) all Exempt 
Property shall vest in the Agency immediately upon (i) the execution by the Company as Agent 
for the Agency pursuant to the Sales Tax Letter of a contract, lease, bill, invoice or purchase order 
therefor, (ii) payment therefor, or (iii) delivery thereof, whichever shall be so provided in the 
related contract, lease, bill, invoice or purchase order.  The Company shall cause each item of 
Exempt Property to be made subject to the Agency Sublease, free and clear of all liens, security 
interests and encumbrances other than Permitted Encumbrances.  The Company shall take all 
action reasonably necessary to protect the title, leasehold, or licensee interest of the Agency in the 
Facility against the claims of any third parties. 

(d) The Company unconditionally represents, warrants, covenants and agrees 
that to its knowledge, it has obtained or caused to be obtained all necessary approvals, if any, from 
any and all governmental agencies requisite to the Project Activities, all of which has been done 
in material compliance with all Federal, State and local laws, ordinances and regulations applicable 
thereto, and with the conditions and requirements of all policies of insurance with respect to the 
Facility and this Agreement.   

(e) The Company hereby unconditionally represents, warrants, covenants and 
agrees that throughout the term of this Agreement (i) the Facility will be a “project” within the 
meaning of the Act; (ii) the Company will not take any action, or suffer or permit any action, if 
such action would cause the Facility not to be a “project” within the meaning of the Act; and (iii) 
the Company will not fail to take any action, or suffer or permit the failure to take any action, if 
such failure would cause the Facility or the Project not be to a “project” within the meaning of the 
Act.  The Company shall not occupy, use or operate the Facility, or allow the Facility or any part 
thereof to be occupied, used or operated, for any unlawful purpose or in violation of any certificate 
of occupancy affecting the Facility or for any use which may constitute a nuisance, public or 
private, or make void or voidable any insurance then in force with respect thereto.   

(f) (i) The Agency shall be under no obligation to replace, service, test, adjust, 
erect, maintain or effect replacements, renewals or repairs of the Project 
Materials or the Project Equipment, to effect the replacement of any 
inadequate, obsolete, worn-out or unsuitable parts of the Project Materials 
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or the Project Equipment, or to furnish any utilities or services for the 
Project Materials or the Project Equipment and the Company hereby 
assumes full responsibility therefor. 

(ii) The Company, either directly, or through the fee owner of the Facility, 
shall have the right to make such alterations, replacements or additions to 
the Facility or any part thereof from time to time as it in its sole discretion 
may determine to be desirable, provided that (A) such additions or 
alterations are effected with due diligence, in a good and workmanlike 
manner and in compliance with all applicable legal requirements, and (B) 
such additions or alterations are promptly and fully paid for in accordance 
with the terms of the applicable contract(s) therefor, and in order that the 
Facility shall at all times be free of any mortgage, lien, charge, 
encumbrance, security interest or claim other than Permitted 
Encumbrances. 

(iii) Notwithstanding anything to the contrary contained herein, in any 
instance where the Company determines that any item of Project 
Materials or Project Equipment has become inadequate, obsolete, worn 
out, unsuitable, undesirable or unnecessary, the Company may remove 
such item of Project Materials or Project Equipment and may sell, trade 
in, exchange or otherwise dispose of the same, as a whole or in part, 
without the prior written consent of the Agency, provided that such 
removal will not materially impair the value of the Facility.  At the request 
of the Company, the Agency shall execute and deliver to the Company all 
instruments necessary or appropriate to enable the Company to sell or 
otherwise dispose of any such item of Project Materials or Project 
Equipment free from the lien of this Agreement.  The Company shall pay 
all costs and expenses (including counsel fees) incurred in transferring 
title to and releasing from the lien this Agreement any item of Project 
Materials or Project Equipment removed pursuant to this Section 
2.1(f)(iii). 

SECTION 2.2:  Limitation on Sales Tax Exemption.   

(a) Any exemption from Sales Taxes resulting from or occasioned by the 
Agency's involvement with the Project Activities shall be limited to purchases of Exempt Property 
effected by the Company as agent for the Agency, it being the intent of the parties that no operating 
expenses of the Company and no purchases of equipment or other personal property (other than 
Exempt Property) shall be subject to an exemption from Sales Taxes because of the Agency's 
involvement with the Project Activities.  The Company acknowledges and represents that it is 
familiar with the laws of the State of New York as applicable to Sales Taxes and the Sales Tax 
Letter, and it understands that a failure to comply with such applicable law (or with the terms and 
conditions of the Sales Tax Letter or this Agreement) may result in the loss by the Company of the 
exemption from Sales Taxes and other benefits hereunder. 



19 

(b) The Company covenants and agrees that after the date hereof and during the 
term of this Agreement it shall include the following language (through an attached rider or 
otherwise) in and as part of each contract, invoice, bill or purchase order entered into by the 
Company for Exempt Property as agent for the Agency in connection with the Project Activities: 

“This contract is being entered into by HG II 
RESIDENTIAL DEVELOPER LLC [if Sub-Agent is being 
appointed, list Sub-Agent] (the “Company”), in its capacity [if Sub-
Agent is being appointed, provide “as Sub-Agent of HG II 
RESIDENTIAL DEVELOPER LLC”] as agent for and on behalf 
of the County of Westchester Industrial Development Agency (the 
“Agency”) in connection with a certain project of the Agency (the 
“Project”), consisting of the construction, improvement, furnishing, 
fixturing and equipping of the Company’s premises located in the 
City of White Plains, County of Westchester, State of New York, 
such premises known as 20 Barker Avenue, White Plains, New 
York, and acquisition and installation of certain materials, 
machinery, equipment, trade fixtures, furniture, furnishings and 
other tangible personal property at such facility.  The materials, 
machinery, equipment, trade fixtures, furniture, furnishings and 
other tangible personal property to be used for the Project which is 
the subject of this [contract, agreement, invoice, bill or purchase 
order] shall be exempt from the sales and use tax levied by the State 
of New York, the County of Westchester, and the City of White 
Plains, if any, if effected in accordance with the terms and conditions 
set forth in the attached Letter of Authorization for Sales Tax 
Exemption of the Agency, and the Company hereby represents that 
this [contract, agreement, invoice, bill or purchase order] is in 
compliance with the terms of the Letter of Authorization for Sales 
Tax Exemption.  The liability of the Agency hereunder is limited as 
set forth in the Letter of Authorization for Sales Tax Exemption.  By 
execution or acceptance of this [contract, agreement, invoice, bill or 
purchase order], the vendor, contractor or supplier hereby 
acknowledges the terms and conditions set forth in this paragraph.” 

If the Company shall fail to include, incorporate by reference or otherwise cause 
any new contract, agreement, invoice, bill or purchase order entered into after the date hereof to 
be, together with the vendor or contractor, subject to the above applicable language in substantially 
the above form, such contract, invoice, bill or purchase order shall not be an undertaking on behalf 
of the Agency and shall not be entitled to any of the benefits able to be conferred by the Agency, 
and the Company shall not claim any sales or use tax benefits or exemptions with respect to any 
such contract, invoice, bill or purchase order and the Company shall return to the Agency any such 
benefits or exemptions so taken, together with interest on such amount at the rate of twelve percent 
(12%) per annum, from the date of such taking. 
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(c) (i) Concurrently with the execution and delivery of this Agreement, the 
Agency shall make available to the Company the Sales Tax Letter.  The Agency, at 
the sole cost and expense of the Company, shall also execute such other 
authorizations, letters and documents (and such amendments to the Sales Tax 
Letter) as may be reasonably necessary to permit the Company to obtain the 
intended benefits hereunder. 

(ii) The Sales Tax Letter shall be dated as of the Closing Date and shall be 
effective for a term expiring December 31, 2028, renewable for successive twelve 
(12) month periods as hereinafter set forth; provided, however, that the term and all 
renewal terms shall expire on the earliest of (A) the termination of this Agreement, 
(B) the date upon which the Sales Tax Benefits Limit (as defined in Section 2.2(d) 
below) is met and/or exceeded, (C) Completion of Project Construction, (D) the 
fifth (5th) anniversary of the Closing Date (except that if the Completion of Project 
Construction shall have failed to occur before the fifth (5th) anniversary of the 
Closing Date due to Unavoidable Delay, then such expiration date shall be extended 
by the lesser of the number of days during which such Unavoidable Delay is 
continuing or twelve (12) months, or (E) the termination of the Sales Tax Letter 
pursuant to Section 3.2(a) hereof.  Project Construction shall conclusively be 
deemed completed ninety (90) days after the issuance of a temporary certificate of 
occupancy for the Facility, renovated and reconstructed as contemplated in this 
Agreement. Subject to the limitations contained in clauses “(A)” through “(E)” of 
this Section 2.2(c)(ii), the Company shall be entitled to a twelve month renewal or 
replacement Sales Tax Letter on or before March 15 of each year during the term 
hereof, provided that (x) the Company shall have submitted to the Agency a form 
ST-340 and an Annual Report for the preceding year, and (y) and no Event of 
Default as defined in Section 3.1 hereof shall have occurred and be continuing 
beyond the expiration of any period to cure; provided, however, that such renewal 
or replacement Sales Tax Letter shall extend only to purchases or leases of Project 
Materials or Project Equipment for installation and use in such portion or portions 
of the Facility as to which Project Construction shall not have been completed prior 
to the date of such renewal or replacement.   

(iii) The authorizations set forth in the Sales Tax Letter shall automatically be 
suspended after notice to the Company that the Company shall be in default beyond 
any applicable grace period under this Agreement until the Company shall pay any 
amounts due, and/or perform all of its obligations, with respect to any such default. 

(iv) The sales and use tax exemption to be provided pursuant to the Sales Tax 
Letter: 

(A) shall only be utilized for materials, machinery, equipment, 
trade fixtures, furniture, furnishings and other tangible personal property 
which shall be purchased, completed or installed for incorporation into or 
use (i) at the Facility, and (ii) solely by or on behalf of the Company and its 
agents or Affiliates, and not with any intention to sell, transfer or otherwise 
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dispose of any such items to a Person as shall not constitute the Company 
or an agent or Affiliate of the Company; 

(B) shall be available only for (i) the purchase of materials and 
fixtures to be installed in the Facility (or if adjacent to the Facility, then 
solely for the benefit of the Company and its subsidiaries, affiliates, and 
related companies at the Facility), and (ii) the purchase or leasing of 
machinery, equipment, furniture, furnishings and other items of tangible 
and intangible personal property (including computer hardware and 
software, but excluding ordinary office supplies such as pencils, paper clips 
and paper); provided, however, that: (1) any such property shall have a 
useful life of not less than one year and shall be capable of being capitalized 
in accordance with generally accepted accounting principles as a capital 
expenditure; (2) any such property shall be solely for the use of the 
Company, its subsidiaries, affiliates, and related companies at the Facility 
and for no other entity and at no other location; (3) in the case of rental 
arrangements, such arrangements either provide for a purchase option on 
the part of the Company or constitute a capital lease; and (4) any 
maintenance contracts shall only be with respect to property having a useful 
life of one year or more, the replacement of parts (other than parts that 
contain materials or substances that are consumed in the operation of such 
property where such parts must be replaced whenever the substance is 
consumed) or the making of repairs but shall not include maintenance of the 
type as shall constitute janitorial services; 

(C) shall not be available for any date subsequent to which the 
Sales Tax Letter shall have been suspended as provided in Section 2.2 
(c)(iii) hereof; provided, however, that in the event the Company shall 
thereafter cure any defaults under this Agreement, or the Agency shall 
thereafter waive such suspension, as applicable, the sales and use tax 
exemption shall again continue from the date of such cure or such waiver; 
and  

(D) shall not be available subsequent to the termination of this 
Agreement.  

(v) In the event that the Company shall knowingly utilize the sales or use tax 
exemption authorization provided pursuant to the Sales Tax Letter in violation of 
the provisions of Section 2.2(c)(iv) hereof, the Company shall promptly deliver 
notice of same to the Agency, and the Company shall, upon demand by the Agency, 
pay to the Agency a return of sales or use tax exemptions in an amount equal to all 
such unauthorized sales or use tax exemptions together with interest at the rate of 
twelve percent (12%) per annum from the date and with respect to the dollar amount 
for which each such unauthorized sales or use tax exemption was availed of by the 
Company. 
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(vi) Upon request by the Agency of, and reasonable notice to the Company and 
subject to the Company's confidentiality requirements, the Company shall make 
available at reasonable times to the Agency all such books and records of the 
Company and require all appropriate officers and employees of the Company to 
respond to reasonable inquiries by the Agency, as shall be necessary to indicate in 
reasonable detail those costs for which the Company shall have utilized the Sales 
Tax Letter and the dates and amounts so utilized. 

(vii) The Company shall not knowingly permit any materialman, supplier, 
vendor or laborer to whom the Sales Tax Letter is presented by the Company to 
utilize the Sales Tax Letter for any purpose other than for the Project Activities. 

(d) In no event shall the total sales and use tax exemptions taken by the 
Company hereunder in connection with that portion of the Project to be constructed on the 
Residential Project Property exceed the sum of $1,964,943 (the “Sales Tax Benefits Limit”), unless 
and until: (i) the Company shall have demonstrated to the satisfaction of the Agency that an 
increase in the Sales Tax Benefits Limit is necessary to exempt from Sales Taxes additional costs 
of the Project as described in the Application and contemplated by the Resolution, not resulting 
from a material change in the nature or scope of the Project, and (ii) the Agency shall have duly 
authorized such additional Sales Tax Benefits by further resolution.  The Company shall pay to 
the Agency, as Excess Benefits Rent under the Agency Sublease, additional rent in the amount of 
five percent (5%) of all such Excess Sales Tax Benefits, payable on March 31 of the year 
immediately following the year in which such Excess Benefits are received by the Company.  
Unless an increase in the Sales Tax Benefits Limit shall be authorized as set forth above, the 
Company shall pay to the Agency, as a return of Company Benefits conferred by the Agency, the 
amount of all sales and use tax exemptions received by the Company in excess of the Sales Tax 
Benefits Limit. 

(e) The Company shall observe and comply with the terms and conditions of 
the Sales Tax Letter. 

(f) The Sales Tax Letter shall not be delivered by the Agency unless the 
Company shall have completed and submitted to the Agency Form ST-60 in the form provided by 
the Tax Department.  In addition, the Company shall not permit any sub-contractor or sub-agent 
to avail itself of the Sales Tax Letter until the Company shall have submitted to the Agency a 
completed Form ST-60 in respect to such sub-contractor or sub-agent. Should the Company fail to 
comply with the foregoing requirement, the Company shall immediately cease to be the agent for 
the Agency in connection with the Project Activities (such agency relationship being deemed to 
be immediately revoked) without any further action of the parties, the Company shall be deemed 
to have automatically lost its authority as agent of the Agency to purchase and/or lease Project 
Materials and Project Equipment on the Agency's behalf, and shall desist immediately from all 
such activity, and shall immediately and without demand return to the Agency the Sales Tax Letter 
issued to the Company by the Agency which is in the Company's possession or in the possession 
of any agent of the Company.  Nothing herein shall be construed as a representation by the Agency 
that any property acquired as part of the Project Activities is or shall be exempt from sales taxes 
or use taxes under the laws of the State.   
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(g) The Company represents that it is familiar with Part 542 of Subchapter A 
of Chapter IV of Title 20 of the Codes, Rules and Regulations of the State of New York 
(“NYCRR”), as same may be amended from time to time; and the Company will keep and maintain 
such records as are required to be kept pursuant to 20 NYCRR §542.1(b), or as may be required 
in order to comply with the reporting and/or disclosure requirements of said Part 542. 

(h) The Company shall file annually with the Tax Department, on Form ST-
340 (or any replacement or successor form) and in a manner and consistent with such regulations 
as are or may be prescribed by the Tax Department, a statement of the value of all sales and use 
tax exemptions claimed by the Company or agents of the Company in connection with the Project 
during the preceding year as required by Section 874(8) of the New York State General Municipal 
Law (as the same may be amended from time to time), including, but not limited to, consultants 
or subcontractors of such agents, under the authority granted pursuant to this Agreement.  The 
Company shall furnish a copy of such annual statement to the Agency at the time of filing with the 
Tax Department, and shall state in such transmittal whether and to what extent the sales and use 
tax exemptions claimed during such year have resulted in any liability of the Company for the 
payment of “Excess Benefits Rent” pursuant to Section 4(b) of the Agency Sublease. 

SECTION 2.3  Taxes, Assessments and Charges. 

(a) Acknowledgment of Parties: 

The Parties acknowledge that under the Agency Sublease, the Company will be 
responsible for paying all real estate taxes for the Facility.  The following shall apply if those real 
estate taxes are reduced as a result of the Agency's interest in the Facility and/or the Project (any such 
reduction, an “Agency Tax Exemption”).  It is the intent of this Agreement that the Company shall at 
all times be obligated to pay either real estate taxes on the Facility, or payments in lieu of taxes 
(“PILOT”) hereunder, and that the foregoing obligations shall be mutually exclusive and not 
duplicative of each other.   

(b) Intentionally omitted.  

(c) Agency's Representations and Covenants. 

The parties acknowledge that the Company has negotiated with the City a reduction 
in real estate taxes to be effected by a PILOT Agreement, and the Agency shall take such reasonable 
action as may be necessary to give effect to such PILOT Agreement.  The Agency makes no 
representation as to the availability of an exemption from real estate taxes for the Facility, and the 
Agency will not file a Tax Department Form RP-412-a Application for Real Property Tax Exemption 
under Section 412-a of the Real Property Tax Law unless and until the Company has executed and 
delivered a PILOT Agreement acceptable to the City.  In the event that the parties enter into a PILOT 
Agreement as described above, the terms of this Agreement and of the Company Lease and the 
Agency Sublease shall be extended, as necessary, to coincide with the term of the PILOT Agreement. 

(d) The Company’s Acknowledgments and Release:   
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The Company acknowledges that the Agency has not represented the availability of 
any real estate tax exemption for the Facility.  The Company hereby releases the Agency from any 
claim arising from any loss of the benefits that could otherwise arise from a representation by the 
Agency of the availability of such an exemption.   

(e) Payments in Lieu of Real Estate Taxes: 

If the Facility becomes subject to an Agency Tax Exemption, the Company 
understands and agrees that, except as otherwise agreed in the PILOT Agreement, the Company shall 
pay or cause to be paid, as PILOT Payments, the amount of taxes that the Company would have been 
required to pay if the Facility were not subject to the Agency Tax Exemption.  Such payments will be 
made directly to the appropriate affected tax jurisdiction (as that term is defined in the General 
Municipal Law) to whom real estate taxes would ordinarily be paid, no later than the due date of such 
taxes; and the Company shall furnish proof of such payments to the Agency.  Except as otherwise 
expressly agreed by the Municipalities, the portion of PILOT Payments allocable to each of the 
County, the City and the School District shall be the same as the portions allocable to each 
Municipality of Real Estate Taxes that would be taxed against the Facility if it were not subject to 
the Agency Tax Exemption. 

(f) Apportionment of Payments After Transfer. 

In the event that the Facility, or any portion thereof, is exempt from real estate taxes, 
as a result of the Project, and the Facility is subsequently released from the Agency's jurisdiction 
or control, the Company shall cause the appropriate taxing jurisdiction(s) to return the Facility to 
the tax rolls.   

(g) Review of Assessments. 

As long as this Agreement is in effect, the Agency and the Company agree that (i) 
the Agency shall be deemed to be the holder of a leasehold interest in the Facility subject to the 
Project Documents; (ii) the Agency hereby irrevocably appoints the Company as its agent and 
attorney-in-fact for the purpose of instituting judicial review of any assessment of the Facility, 
pursuant to the provisions of Article 7 of the RPTL or any other applicable law as the same may 
be amended from time to time during the term of this Agreement, such appointment being coupled 
with an interest; and (iii) the Company shall have sole authority and power to file grievances and 
protests, protesting any assessment of any grievances and protests.  In order to undertake the 
foregoing, the Agency shall provide any written authorization and/or execute any documents 
required by statute or the applicable taxing authority or reasonably requested by the Company, so 
long as not prohibited by applicable law. 

Section 2.4:  Indemnity.  (a) The Company shall at all times protect and hold the 
Agency and any director, member, officer, employee, servant or agent thereof and persons under 
the Agency's control or supervision (collectively, the “Indemnified Parties” and each an 
“Indemnified Party”) harmless of, from and against any and all third party claims (whether in tort, 
contract or otherwise) and demands, and resulting expenses (including reasonable attorney's fees 
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and expenses), and liabilities for losses, damage, injury and liability of every kind and nature and 
however caused, including claims for taxes (of any kind and by whomsoever imposed), other than, 
with respect to each Indemnified Party, losses arising from the gross negligence or willful 
misconduct of such Indemnified Party, arising upon or about the Facility or resulting from, arising 
out of, or in any way connected with (i) the financing of the costs of the Facility and the 
participation of the Agency in the transactions contemplated by this Agreement and the other 
Project Documents, (ii) the planning, design, acquisition, site preparation, construction, 
renovation, equipping, installation or completion of the Facility or any part thereof or the effecting 
of any work done in or about the Facility, (iii) any defects (whether latent or patent) in the Facility, 
(iv) the maintenance, repair, replacement, restoration, rebuilding, upkeep, use, occupancy, 
ownership, leasing, subletting or operation of the Facility or any portion thereof, or (v) the 
execution and delivery by the Indemnified Party or the Company of, or performance by the 
Indemnified Party or the Company, as the case may be, of, any of its obligations under, this 
Agreement or any other Project Document or any other document or instrument delivered in 
connection herewith or therewith or the enforcement of any of their terms hereof or thereof or the 
transactions contemplated hereby or thereby.  The Indemnified Parties, jointly or severally, shall 
not be liable for any damage or injury to the person or property of the Company or its respective 
directors, officers, partners, employees agents or servants or persons under the control or 
supervision of the Company or any other Person who may be about the Facility, due to any act or 
negligence of any Person other than, with respect to any Indemnified Party, the gross negligence 
or willful misconduct of such Indemnified Party. 

(b) The Company releases the Indemnified Parties from, and agrees that the 
Indemnified Parties shall not be liable for and agrees to indemnify and hold the Indemnified Parties 
harmless against any expense, loss, damage, injury or liability incurred because of any third party 
lawsuit commenced as a result of action taken by any Indemnified Party with respect to any of the 
matters referenced above other than, with respect to each Indemnified Party, legal actions arising 
from the gross negligence or willful misconduct of such Indemnified Party.  Each Indemnified 
Party, as the case may be, shall promptly notify the Company in writing of any claim or action 
brought against such Indemnified Party in which indemnity may be sought against the Company 
pursuant to this Section 2.4; such notice shall be given as promptly as possible in sufficient time 
to allow the Company to defend or participate in such claim or action, but the failure to give such 
notice shall not constitute a defense hereunder nor in any way impair the obligations of the 
Company under this Section 2.4, provided that the Company shall have been made a co-defendant 
in the subject action or proceeding against the Indemnified Party or shall have otherwise been 
made aware of the assertion of such claim or action against the Indemnified Party.  
Notwithstanding anything to the contrary contained herein or in any Project Document to the 
contrary, any Indemnified Party seeking indemnification hereunder or under any of the other 
Project Documents shall cooperate fully with the other party (the “Indemnifying Party”) and 
authorizes the Indemnifying Party to conduct and control the management of defense of the 
applicable third party claim, including selection of counsel reasonably acceptable to the 
Indemnified Party.  So long as the Indemnifying Party shall have retained such counsel and shall 
be diligently defending the Indemnified Party, the Indemnified Party shall not compromise or settle 
any such third party claim or take any action without the prior written approval of the Indemnifying 
Party, which approval shall not be unreasonably withheld by the Indemnifying Party. 
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(c) The indemnifications and protections set forth in this Section 2.4 shall be 
extended to the Agency and its members, directors, officers, employees, agents and servants and 
persons under the Agency's control or supervision. 

(d) For the purposes of this Section, the Company shall not be deemed an 
employee, agent or servant of the Agency or a person under the Agency's control or supervision. 

(e) To effectuate the purposes of this Section, the Company will provide for 
and insure, in the public liability policies required in this Agreement, not only its own liability in 
respect of the matters therein mentioned but also the liability pursuant to this Section by naming 
the Agency as an additional insured under such policies.  Anything to the contrary in this 
Agreement notwithstanding, the covenants of the Company contained in this Section 2.4 shall 
survive and remain in full force and effect after the termination of this Agreement.  

SECTION 2.5:  Compensation and Expenses of the Agency.  The Company shall 
pay the reasonable fees, costs and expenses of the Agency, including any reasonable fees and 
disbursements incurred by the Agency's Project Counsel and/or the Agency's general counsel in 
performing services for the Agency, in connection with this Agreement and/or the negotiation or 
preparation of any other Project Document.  The Company shall pay to the Agency all “Base 
Rent”, “Annual Administrative Rent”, “Excess Benefits Rent” and “Additional Rent” payable 
under Section 4 of the Agency Sublease, as said terms are defined therein. 

SECTION 2.6:  Retention of Title to Project Equipment and Facility.  The Agency 
shall not sell, assign, encumber, lease, convey or otherwise dispose of its interest in the Project 
Equipment or Facility or any part thereof, without the prior written consent of the Company, and 
any purported disposition or encumbrance without such consent shall be void; provided, however, 
that the foregoing shall not prohibit the conveyance of the Project Equipment and leasehold interest 
in the Facility by the Agency to the Company upon the termination of this Agreement pursuant to 
Section 3.2(a) hereof or otherwise.  

SECTION 2.7:  Further Assurances.  The Company will do, execute, acknowledge 
and deliver or cause to be done, executed, acknowledged and delivered such further acts, 
instruments, conveyances, transfers and assurances, including Uniform Commercial Code 
financing statements, at the sole cost and expense of the Company, as the Agency reasonably 
deems necessary or advisable for the implementation, effectuation, correction, confirmation or 
perfection of this Agreement and any rights of the Agency hereunder.  Furthermore, the Agency 
shall, from time to time, execute, acknowledge and deliver to the Company and/or its Permitted 
Mortgagee a certificate (an “Estoppel Certificate”) on a form provided by the Company or its 
Permitted Mortgagee (which form shall be subject to the reasonable review and comment by the 
Agency) which shall state, among other things, (1) that the terms and provisions of this Agreement 
and the other Project Documents are unmodified and are in full force and effect or, if modified, 
identifying such modifications, (2) whether, to the actual knowledge of the Agency, there is any 
existing default under this Agreement or any of the other Project Documents (or grounds therefor 
after giving the requisite notice hereunder) by the Company and, if so, specifying the nature and 
extent thereof, and (3) such other matters as may be reasonably requested by the Company or the 
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Permitted Mortgagee, given the nature of the Agency’s interest in the Facility is an accomodation 
to the title owner. 

SECTION 2.8:  Insurance. 

(a) At all times throughout the term of this Agreement, the Company shall 
maintain or cause to be maintained insurance, with insurance companies licensed to do business 
in the State of New York, insurance against such liability (including liability to third parties) and 
for such amounts as are customarily insured against by other enterprises of like size and type as 
that of the Company, including, without limitation: 

(i) Comprehensive General Liability coverage written on an occurrence basis 
with a combined single limit of not less than $5,000,000;   

(ii) Auto Liability Insurance including coverage for owned, hired, and non-
owned vehicles in an amount not less than $1,000,000; and 

(iii) Worker’s Compensation and Employer’s Liability Insurance providing 
statutory benefits and Employer’s Liability insurance in an amount not less 
than $500,000. 

The limits required above may be attained through the combination of primary 
Comprehensive General Liability and Umbrella Liability policies. 

(b) Each of the policies or binders evidencing the insurance required above to 
be obtained shall: 

(i) designate the Agency as additional insured as its interests may appear, 
except in the case of Worker’s Compensation and Employer’s Liability 
Insurance; 

(ii) provide that there shall be no recourse against the Agency for the payment 
of premiums or commissions or (if such policies or binders provide for the 
payment thereof) additional premiums or assessments; 

(iii) provide that such insurance shall be primary insurance without any right of 
contribution from any other insurance carried by the Agency to the extent 
that such other insurance provides the Agency with contingent and/or 
excess liability insurance with respect to its interest in the Facility; 

(iv) waive any right of subrogation of the insurers thereunder against any Person 
insured under such policy, and waive any right of the insurers to any set-off 
or counterclaim or any other deduction, whether by attachment or 
otherwise, in respect of any liability of any Person insured under such 
policy, all to the extent obtainable from such insurance carrier; and 
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(v) contain such other terms and provisions as any owner or operator of 
facilities similar to the Facility would, in the prudent management of its 
properties, require to be contained in policies, binders or interim insurance 
contracts with respect to facilities similar to the Facility owned or operated 
by it. 

(c) The Company shall provide to the Agency a certificate or certificates 
evidencing the coverages required herein, and a replacement certificate or certificates annually 
upon renewal.  The Company shall give prompt notice to the Agency of any cancellation or 
threatened cancellation of such insurance for any reason whatsoever, including the Company’s 
failure to pay any accrued premium, or lapse or expiration of coverage, or any reduction in amount, 
or any material change in the coverage, in no event later that ten (10) days after receipt of notice 
or communication from any insurer advising of same. 

(d) The Company, at its own cost and expense, shall make all proofs of loss and 
take all other steps necessary or reasonable requested by the Agency to collect from insurers for 
any loss covered by any insurance required to be obtained by this Section, and shall cause any 
contractor or other insuring party under this Section to take similar action with respect to such 
party’s insurance required hereunder. 

(e) In addition to the other requirements of this Section, the Company shall 
cause the Agency to be added as an additional insured to any policy insuring the Company against 
any risks, loss or damage to the Facility, except in the case of Worker’s Compensation and 
Employer’s Liability Insurance. 

(f) THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE 
INSURANCE SPECIFIED HEREIN, WHETHER IN SCOPE OF COVERAGE OR LIMITS OF 
COVERAGE, IS ADEQUATE OR SUFFICIENT TO PROTECT THE OPERATION OF THE 
FACILITY OR THE BUSINESS, OPERATIONS OR FINANCIAL CONDITION OF THE 
COMPANY. 

(g) Nothing contained in this Agreement shall be deemed to modify the 
obligations of the Company pursuant to any Permitted Mortgage with respect to insurance or the 
application of the proceeds thereof.  The Agency expressly acknowledges that the mortgagee under 
a Permitted Mortgage shall control the collection, use and application of the proceeds of the 
property insurance.  The obligations of the Company hereunder shall be independent of any such 
other obligations relating to insurance. 

SECTION 2.9:  Company Property.   

The Company shall have the right to install, remove, repair, replace or finance or 
permit to be installed, removed, repaired, replaced or financed at the Facility any Company 
Property, without conveying title thereto, or a license or leasehold interest therein, to the Agency 
nor subjecting such property to this Project Agreement.  The Agency shall not be responsible for 
any loss of or damage to Company Property.  The Company shall also have the right to create or 
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permit to be created any mortgage, encumbrance, lien or charge on, or conditional sale or other 
title retention agreement with respect to, the Company Property. 

SECTION 2.10:  Intentionally Omitted. 

SECTION 2.11:  Assignment and Subletting.   

(a) It is the purpose and intent of the Agency in entering into this Agreement 
that the Company Benefits (as defined in Section 3.4 below) accrue to the Company, as an 
inducement to the Company to enter into the Project and to promote and maintain the job 
opportunities, health, general prosperity and economic welfare of the citizens of the County of 
Westchester and the State of New York and improve their standard of living, and that the Project 
is authorized by the Act and will be in furtherance of the policy of the State of New York as set 
forth therein.  Therefore, it is a condition of the receipt and retention of such Company Benefits 
that the Company remain in occupancy of the Facility under lease or sublease or fee ownership; 
and no part of the Facility shall be sublet or assigned for occupancy by any other entity so long as 
it remains a part of the Facility, without the express written consent of the Agency.  
Notwithstanding the foregoing, the consent of the Agency shall not be required for: (i) any lease 
or sublease of the residential rental units or any assignment of same, (ii) any lease or sublease of 
the Facility to a Company Affiliate, (iii) the assignment of the Project Documents to a Company 
Affiliate, or (iv) a Company Affiliate taking fee ownership of the Facility from the Company.  The 
Agency shall not unreasonably withhold or delay its consent to a subletting or assignment 
requested by the Company if the fulfillment of the foregoing purpose and intent of the Agency 
would not be materially and adversely affected by such proposed subletting or assignment.   

(b) In addition to the restrictions set forth in subsection 2.11(a), above, the 
Company may not assign its interest in this Agreement or sublease the Facility unless: 

(i) any assignee or sublessee in whole shall have assumed all of the 
obligations of the Company arising or accruing under this Agreement from and 
after the date of such assignment or sublease, including the obligation to utilize the 
Facility as a qualified “project” within the meaning of the Act; and  

(ii) the sublease or assignment shall not cause the Facility to cease being 
a “project” under the Act; and 

(iii) the use or occupation of the Facility by the assignee or sublessee 
shall not cause the Project or the Agency to be in violation of any of the prohibitions 
contained in §862 of the General Municipal Law; and the Subtenant and each 
assignee or sublessee shall certify to the Agency such facts as the Agency may 
reasonably request in order to establish compliance with such section and all other 
relevant provisions of the Act; and 

(iv) the Company shall provide to the Agency a copy of the proposed 
contract of sale, sublease or assignment in substantially final form no later than 
twenty (20) days before the proposed transfer or commencement date; and 
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(v) the Company has received prior written consent from the Agency, 
as required by this Agreement. 

(c) The Company shall provide to the Agency a copy of the sublease or 
assignment and assumption no later than ten (10) days before the proposed commencement date. 

(d) Notwithstanding any provision to the contrary herein or in any other Project 
Documents, from and after commencement of any Enforcement Action (as defined below), the 
Agency may, in its sole, but reasonable, discretion, consent to the assignment and assumption of 
the rights, interests, covenants and obligations of the Company under this Agreement, the Agency 
Sublease, the Company Lease, and the PILOT Agreement to and by any Lender Party (as defined 
below); provided, however, that in the event of a completed foreclosure or acquisition by deed in 
lieu of foreclosure by a Lender Party (as defined below), this Agreement, the Agency Sublease, 
the Company Lease, and the PILOT Agreement shall remain in full force and effect, without any 
requirement to obtain the Agency’s consent therefor, provided that the Lender Party is making all 
PILOT Payments and there are no arrears due to the Agency, for twelve (12) months following 
such foreclosure or acquisition by deed in lieu of foreclosure, which period may be extended upon 
request by the Lender Party in the sole, but reasonable, discretion of the Agency. The Agency’s 
consent to any further assignment and assumption by any Mortgagee Successor shall not be 
unreasonably withheld, delayed or conditioned, and shall be subject to the dates of the Agency's 
board meetings and subject to all requirements of the Act. Such consent shall be evidenced by an 
assignment and assumption agreement, whereby the successor entity shall covenant to cure any 
default and events of default under this Agreement, the Agency Sublease, Company Lease and 
PILOT Agreement and to keep, observe and perform, from and after the date of the assignment 
and assumption, all of the covenants, agreements, provisions and obligations of the Company 
pursuant to this Agreement, the Agency Sublease, Company Lease and PILOT Agreement. 

As used in this clause (d), the following terms have the following meanings: 

“Enforcement Action” means foreclosure of the Subject Mortgage, or any transfer of the Project in 
connection with a foreclosure, whether by judicial proceedings or otherwise, or any conveyance of the 
Company’s interest in the Facility by virtue of or in lieu of foreclosure or other appropriate 
proceedings, or any conveyance of the Company’s interest in the Project Documents and/or the 
Facility. 

“Lender Party” means the Subject Mortgagee, any Lender or any nominee or designee thereof 
which is controlled by and/or affiliated with the Subject Mortgagee or any Lender or an affiliate 
of the Subject Mortgagee or any Lender. 

“Lender” means First-Citizens Bank & Trust Company, in its capacity as a lender, and its 
successors and/or assigns, individually and/or collectively, as the context shall require.   

“Mortgagee Successor” means the Subject Mortgagee or any successor, nominee and/or designee 
of the Subject Mortgagee in connection with the exercise by the Subject Mortgagee of its rights 
and remedies under the Subject Mortgage, the Loan Agreement (as defined in the Subject 
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Mortgage) and/or any other Loan Documents (as defined in the Subject Mortgage), including, 
without limitation, any purchaser, transferee, or designee by virtue of foreclosure (or transfer in 
lieu thereof) respecting the Subject Mortgage (in whole or in part) relative to the Agency’s and/or 
the Company’s respective interests (in whole or in part) thereunder, including any Third Party 
Successor. 

“Third Party Successor” means any Mortgagee Successor that is not a Lender Party. 

(e) No sublease or assignment shall relieve the Company from any of its 
obligations hereunder and under the other Project Documents absent the express written agreement 
of the Agency. 

SECTION 2.12:  Agency to Join in Mortgage. 

(a) At the request of the Company, subject to the following terms and 
conditions, and at the Company's sole cost and expense (including, without limitation, the payment 
of the reasonable fees and expenses of the Agency's counsel in connection therewith), the Agency 
shall, by written instrument in form and substance reasonably acceptable to the Agency (i) join as 
Mortgagor in any mortgage (an “Agency Mortgage”) of the Facility held by a Permitted Mortgagee 
so as to encumber its leasehold interest therein, or (ii) subordinate its interest in the Facility to the 
lien of any mortgage thereon held by a Permitted Mortgagee; provided, however, that such 
subordination (A) shall create no obligation or liability of the Agency beyond its interest in the 
Facility, (B) shall not otherwise restrict the right of the Agency to enforce the obligations of the 
Company under the Sublease Agreement and this Agreement, and (C) shall not extend to the 
obligations of the Company under Sections 2.3 and 2.4(b) of this Agreement.   

(b) Every Agency Mortgage shall provide, in substance, among other 
requirements, as follows:  

“Liability of the Agency Limited.  With respect to the Agency, all covenants, 
stipulations, promises, agreements and obligations contained in this Mortgage 
made by the Agency shall be deemed to be the covenants, stipulations, promises, 
agreements and obligations of the Agency and not of any member, officer, agent, 
servant or employee of the Agency in his or her individual capacity, and no recourse 
under or upon any obligation, covenant or agreement contained in this Mortgage or 
otherwise based on or in respect of this Mortgage, or for any claim based thereon 
or otherwise in respect of this Mortgage, shall be had against any past, present or 
future member, officer, agent (other than the Borrower), servant or employee, as 
such, of the Agency, or any person executing this Mortgage on behalf of the 
Agency, either directly or indirectly.  It is expressly understood that this Mortgage, 
with respect to the Agency, is a corporate obligation, and that no such personal 
liability whatever shall attach to, or is or shall be incurred by, any such member, 
officer, agent (other than the Borrower), servant or employee of the Agency under 
or by reason of the obligations covenants or agreements contained in this Mortgage 
or implied therefrom.  Any and all such personal liability of, and any and all rights 
and claims against, every director, officer, agent (other than the Borrower), servant 
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or employee of the Agency under or by reason of the obligations, covenants or 
agreements contained in this Mortgage or implied therefrom are, to the extent 
permitted by law, expressly waived and released as a condition of, and as a 
consideration for, the execution of this Mortgage.  The obligations and agreements 
of the Agency contained herein shall not constitute or give rise to any obligation of 
the State of New York or the County of Westchester, New York, and neither the 
State of New York nor the County of Westchester, New York shall be liable 
thereon.  Furthermore, such obligations and agreements shall not constitute or give 
rise to a general obligation of the Agency, but rather shall constitute limited 
obligations of the Agency payable solely from the revenues of the Agency derived 
and to be derived from this Mortgage, the Company Lease, the Sublease, the 
Property and the Improvements generally, and/or the sale or other disposition of the 
Property and the Improvements.” 

“Remedies Against the Agency Limited.  With respect to the Agency, it is expressly 
understood and agreed that, absent criminal behavior, the sole remedies of 
Mortgagee (and any successor, assign or receiver thereof) against the Agency in 
connection with this Mortgage and/or the [mortgaged property], including, without 
limitation, the breach of any representation and warranty made by the Agency in 
this Mortgage, shall be (i) an action or actions to foreclose this Mortgage as set 
forth herein (under applicable real property law), (ii) to exercise its rights under the 
[Assignment of Leases], (iii) to bring an action to have a receiver for the [mortgaged 
property] appointed in accordance with the terms hereof, and (iv) to bring an action 
or actions (A) for specific performance by the Agency of its obligations, and/or (B) 
to enjoin the Agency from taking any action which would violate its obligations, in 
each case, under this Mortgage, the [Assignment of Leases], and/or the [Sublease 
Agreement] (to the extent that Lender is a third party beneficiary of certain rights 
and benefits under the [Sublease Agreement]), it being expressly agreed that Lender 
(and any successor, assign or receiver thereof) shall have no right to bring any other 
action whatsoever against the Agency.” 

(c) In respect of an Agency Mortgage which is made in connection with the 
Initial Acquisition and Construction of the Facility (as hereinafter defined), including a permanent 
mortgage made upon the completion of construction in order to refinance a construction mortgage, 
the Agency will agree, in order to obtain the benefit of §874 of the Act in respect of the tax 
otherwise payable under Article 11 of the Tax Law (the “Mortgage Recording Tax”), to cause such 
Agency Mortgage to be recorded, and to include in such Agency Mortgage, in substance, the 
following: 

“Agency to Record Mortgage.  The Agency, promptly upon the execution and 
delivery of this Mortgage and thereafter from time to time, will file, register or 
record or cause this Mortgage, the [Assignment of Leases] and any other Loan 
Document creating a lien on and/or a security interest in the Mortgaged Property 
and each instrument of further assurance to be filed, registered or recorded in such 
manner and in such places as may be required by any present or future law in order 
to publish notice of and to protect the lien of, security interest created by and 
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absolute assignment of rents contained in this Mortgage on the Mortgaged 
Property.” 

For the purposes of this Agreement, “Initial Acquisition and Construction” shall mean and include 
the acquisition, construction, improvement, furnishing and equipping of the Facility as described 
in this Agreement and intended to be performed prior to the Completion of Project Construction. 

(d) Notwithstanding anything to the contrary set forth above, the Company 
shall not be entitled by reason of the Project or the Agency’s interest therein to any exemption 
from Mortgage Recording Tax to the extent that the principal amount secured by an Agency 
Mortgage exceeds the cost (including both “hard” and “soft” costs) of the Initial Acquisition and 
Construction of the Facility (“Project Construction Cost”); but the Agency, at the Company's sole 
cost and expense (including, without limitation, the payment of the reasonable fees and expenses 
of the Agency's counsel in connection therewith), will execute and deliver such instruments and 
affidavits as the Company may reasonably require in order to extend such exemption to a 
refinancing of an “Agency Mortgage” to the extent of the remaining outstanding balance of the 
Project Construction Cost.  

(e) In no event shall the total mortgage recording tax exemptions taken by the 
Company hereunder in connection with that portion of the Project to be constructed on the 
Residential Project Property exceed the sum of $448,250 (the “MRTE Benefits Limit”), unless and 
until the Agency shall have duly authorized such additional mortgage recording tax exemption 
benefits by further resolution.  The Company shall pay to the Agency, as Excess MRTE Benefits 
Rent under the Agency Sublease, additional rent in the amount of five percent (5%) of all such 
Excess MRTE Benefits, payable on March 31 of the year immediately following the year in which 
such Excess Benefits are received by the Company.  Unless an increase in the MRTE Benefits 
Limit shall be authorized as set forth above, the Company shall pay to the Agency, as a return of 
Company Benefits conferred by the Agency, the amount of all MRTE Benefits received by the 
Company in excess of the MRTE Benefits Limit. 

SECTION 2.13:  Project Investment. 

The Company will invest approximately $89,650,000 in the construction, 
improving, equipping and furnishing of the Facility prior to the Completion of Project 
Construction, subject to Unavoidable Delay.   

SECTION 2.14:  Local Labor and Prevailing Wage Requirements. 

(a) The Company will use reasonable efforts to give priority hiring to 
Westchester County residents. Labor and material contracts in connection with the construction 
and/or renovation of the Facility will be awarded to qualified contractors and the Company will to 
the extent practicable give due consideration to local, minority and women owned contractors or 
suppliers, and the use of Local Workers (the “Local Labor Requirements”). For the purpose of this 
Section 2.14, “Local Workers” shall mean workers who are residents of the Counties of 
Westchester, Orange, Ulster, Sullivan, Dutchess, Putnam, Rockland and Bronx, State of New 
York. The Company shall keep or shall cause to be kept by all contractors engaged in Project 
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Construction, a logbook or similar record of all workers engaged in Project Construction, including 
hours worked and counties and states in which they reside.  This Project will be subject to New 
York State Labor Law. 

(b) The Company hereby acknowledges and agrees that the Financial 
Assistance provided hereunder and in connection herewith (the nature and dollar value of which 
is identified in the General Certificate of the Company contained within the transcript of 
proceedings), constitutes “public funds” unless otherwise excluded under Section 224-a(3) of the 
New York Labor Law, and by executing this Agreement, (i) confirms that it has received notice 
from the Agency pursuant to Section 224-a(8)(d) of the New York Labor Law and (ii) 
acknowledges its obligations pursuant to Section 224-a(8)(a) of the New York Labor Law, 
including without limitation, filing Form PW39-a, if and to the extent applicable, and agrees to 
promptly providing a copy to the Issuer of such filing, if any. 

SECTION 2.15:  Green Building Technology. 

The Company shall use good faith efforts to utilize “Green Building” strategies, 
materials and technologies where practicable in the construction of the Facility, substantially as 
set forth in the Exhibit C attached hereto.  

SECTION 2.16:  Residential Rental Project. 

The Company agrees that, commencing on the date of first residential occupancy 
of the Facility following the construction and/or renovation contemplated by this Agreement, and 
continuing for the term of this Agreement, the Company Lease or the PILOT Agreement, 
whichever shall be longer, the residential rental units shall be maintained as rental units and shall 
not be converted to condominium or cooperative apartment ownership (the “Residential Rental 
Project Requirement”).  

SECTION 2.17:  Affordable Housing. 

The Company further agrees that, for a period which is co-terminus with the PILOT 
Agreement and from the date of the issuance of a temporary certificate of occupancy or certificate 
of completion of the Facility, nine (9) of the residential rental units in the Facility, shall be 
maintained as “affordable” in accordance with the White Plains Affordable Rental Housing 
Program Rules and Procedures. The Company made a payment of a fee-in-lieu of ten (10) 
affordable units, as permitted by White Plains General Municipal Law Chapter 9-7-3 (the 
“Affordable Housing Requirements”). 

SECTION 2.18:  Agreement to Provide Information; Annual Reports. 

 (a) The Company shall provide to the Agency annually, on or before February 15 
for the previous calendar year, a certified statement and documentation on such form as the Agency 
shall prescribe (the “Annual Report”):  (i) enumerating the full time equivalent jobs retained and 
the full time equivalent jobs created as a result of the Project, by category, including full time 
equivalent independent contractors or employees of independent contractors and retail and 
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commercial tenants and subtenants that work at the Facility; (ii) indicating that the salary and 
fringe benefit averages or ranges for categories of jobs retained and jobs created that was provided 
in the Application is still accurate and if it is not still accurate, providing a revised list of salary 
and fringe benefit averages or ranges for categories of jobs retained and jobs created; and (iii) 
containing such other and further information as the Agency shall reasonably require in order to 
monitor the Company’s compliance with its obligations under Sections 2.13 (Project Investment), 
2.14 (Local Labor and Prevailing Wage Requirements), 2.15 (Green Building Technology), 2.16 
(Residential Rental Project) and 2.17 (Affordable Housing) of this Agreement. 

(b) To verify the employment level at the Facility and the information contained 
in the Annual Report, the Company shall submit, or cause to be submitted, within sixty (60) days 
after the end of each calendar year: a Tax Department Form NYS-45 as of the last payroll date in 
the month of December of such year (the “NYS-45”).  In the event that some or all of the Project 
Employees employed at the Facility constitute contract employees or employees of retail and 
commercial tenants and subtenants at the Facility, it shall be the responsibility of the Company to 
deliver, or cause to be delivered, the Quarterly Report of the employers relating to such Contract 
Employees and Tenant Employees. 

(c) The Company further agrees, whenever requested by the Agency, to provide 
and certify or cause to be provided and certified such information concerning the Project and the 
Company, its finances, its operations, its employment and its affairs necessary to enable the 
Agency to make any report required by law, governmental regulation, including, without 
limitation, any reports required by the Act or the Public Authorities Accountability Act of 2005 or 
the Public Authorities Reform Act of 2009, as amended from time to time, or any of the Project 
Documents, including, without limitation:  (i) proof of payment of all taxes and PILOT Payments 
required under the PILOT Agreement and/or Section 2.3 hereof; and (ii) employment and 
compensation information in respect of persons employed at the Facility, including the projected 
employment described in Section 1.4(r) above.  The Company acknowledges that such information 
will include, inter alia, employment data of retail and commercial tenants and subtenants at the 
Facility; and the Company agrees to require, in its agreements with such tenants and subtenants, 
that such third parties provide such information as the Agency may require in order to comply with 
its statutory and regulatory reporting obligations as described above.  Such information shall be 
provided within thirty (30) days following written request from the Agency. 

SECTION 2.19:  Separate Projects. Notwithstanding anything to the contrary set 
forth in any Original Project Documents, Modified Project Documents and/or Project Documents 
and/or in any resolution of the Agency related thereto, the Agency and the Company each hereby 
acknowledges and agrees that (i) the Company’s only agreements with the Agency and the City in 
respect of the Original Project and the Unit 2 Project are the agreements with respect to the 
Residential Project and the Residential Facility set forth herein and in the other Project Documents 
for the Split Project (Residential Component) dated as of even date herewith (as the same may be 
amended, restated and/or otherwise modified from time to time), (ii) notwithstanding that certain 
of the Project Documents have an effective date of November 30, 2022, the Company shall not be 
liable for any default, event of default or recapture event on the part of any other owner of any 
portion of the Original Unit 2 Project Property (including, without limitation, the New York Power 
Authority and S-WD/WP), and the Company is not making any representations, warranties, 
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certifications or covenants with respect to any matters occurring prior to the Company’s 
acquisition of title to Sublot 2B, (iii) the Unit 1 Project and the Parking Project are each governed 
by separate project documents between the Agency and the owner of each of the Unit 1 Project 
and the Parking Project, respectively, under which any default, event of default or recapture event 
by any such owner will not give rise to any liability on the part of the Company and will not have 
any impact on the Residential Project, the Residential Facility or the Project Documents, and (iv) 
the Company does not have any obligations or liabilities of any kind, and is making no 
representations, warranties, certifications or covenants, with respect to the Unit 1 Project and/or 
the Parking Project. 

ARTICLE III 

EVENTS OF DEFAULT; REMEDIES; LIMITATION ON COMPANY BENEFITS 

SECTION 3.1:  Events of Default.   

Any one or more of the following events shall constitute an “Event of Default” 
hereunder: 

(a) The failure of the Company to observe and perform any covenant, condition 
or agreement on its part to be performed under this Agreement, and such failure shall be continuing 
sixty (60) days after written notice of same to the Company; provided that, if such default is 
capable of being cured but cannot be cured within such sixty (60) day period, the failure of the 
Company to commence to cure within such sixty day period and to diligently prosecute the same;   

(b) The Company shall have failed to complete Project Construction on or 
before the 5th anniversary of the date of this Agreement, subject to Unavoidable Delay; and  

(c) Any sale, conveyance, lease or other change of ownership of the Company's 
interest in the Facility or any part thereof, whether occurring voluntarily or involuntarily, or by 
operation of law or otherwise, except to a Company Affiliate, with notice to the Agency or as 
otherwise permitted under this Agreement. 

(d) Notwithstanding the foregoing, the Agency shall not unreasonably refuse to 
extend, for a period not to exceed twelve (12) months, the compliance date set forth in 
subparagraph 3.1(b) above upon a showing that the Company is proceeding diligently and in good 
faith to complete Project Construction.  Any further extension shall be in the discretion of the 
Agency upon such terms and conditions at it may require. The Agency will deliver to the Permitted 
Mortgagee simultaneously with the Agency's delivery of same to the Company, a true and correct 
copy of each notice demand, notice of default, complaint or request made by the Agency under or 
with respect to this Agreement. However, the Agency's failure to provide such copy to the 
Permitted Mortgagee shall not affect the validity of such notice, demand, complaint or request sent 
to the Company or the rights and remedies of the Agency under this Agreement.  At any time after 
the Permitted Mortgagee receives notice from the Agency of a default by the Company under this 
Agreement, the Permitted Mortgagee may (but shall not be obligated to) promptly make any 
payment, perform any obligation, or take any other action the Company would have the right to 
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pay, perform, or take under the Agreement which the Permitted Mortgagee deems necessary or 
desirable to cure such default and the Agency shall accept such cure by the Permitted Mortgagee. 
The Permitted Mortgagee may exercise its rights under this paragraph (d) immediately after receipt 
of notice of a default by the Company under this Agreement and without regard to any grace period 
provided to the Company in this Agreement to cure such default. For purposes of exercising its 
rights under this paragraph (d), the Permitted Mortgagee will not be liable to the Company or the 
Agency for any action taken or omitted to be taken by the Permitted Mortgagee, in good faith, in 
reliance on any written notice from the Agency stating that a default by the Company under this 
Agreement has occurred and is continuing even though the Company may question or deny the 
existence or nature of such default.  

SECTION 3.2:  Remedies on Default.   

(a) Whenever any Event of Default shall have occurred and be continuing 
hereunder, the Agency may take whatever action at law or in equity as may appear necessary or 
desirable, including an action for damages, injunction or specific performance, provided, however 
that the following remedial steps shall not be exercised by the Agency unless and until sixty (60) 
days shall have elapsed after written notice of such Event of Default, has been given to the 
Company as provided in Section 3.1(a) above: 

(i) The Agency may terminate the Sales Tax Letter or require the Company to 
surrender the Sales Tax Letter to the Agency for cancellation; or 

(ii) The Agency may terminate this Agreement, in which case the Company 
shall be responsible for the repayment to the Agency of some or all of the Company 
Benefits derived by the Company hereunder to the extent provided in Section 3.4 below. 

(b) Further, in the event that the Company shall fail to submit or furnish to the 
Agency or to the Tax Department any return or report required under this Agreement, or shall fail 
to provide to the Agency upon request such information as the Agency shall reasonably require in 
order to discharge its reporting obligations to the Tax Department, the Office of the New York 
State Comptroller or any other department or agency of the State or of the County of Westchester, 
as in effect at any time during the term of this Agreement, within sixty (60) days after written 
notice to the Company that such return, report or information is required hereunder, then the 
Agency shall have the right to require that the Company pay to the Agency, as a return of Company 
Benefits conferred by the Agency, the amount of all Company Benefits (as hereinafter defined) 
derived or taken by the Company during the period covered by such return, report or other 
information; and the foregoing shall survive the expiration or earlier termination of this 
Agreement. 

(c) Upon the termination of this Agreement pursuant to this Section 3.2 or 
Section 4.16(a), the Agency, without any consideration, shall immediately convey to the Company 
all the Agency’s right, title and interest in and to the Facility, including without limitation, the 
Project Property and the Project Equipment.  The Company agrees to pay all reasonable expenses 
and taxes, if any, applicable to or arising from such transfer of title or interest. 
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SECTION 3.3:  Remedies Cumulative.  The rights and remedies of the Agency 
under this Agreement shall be cumulative and shall not exclude any other rights and remedies of 
the Agency allowed by law with respect to any default under this Agreement.  Failure by the 
Agency to insist upon the strict performance of any of the covenants and agreements herein set 
forth or to exercise any rights or remedies upon default by the Company hereunder shall not be 
considered or taken as a waiver or relinquishment for the future of the right to insist upon and to 
enforce by mandatory injunction, specific performance or other appropriate legal remedy a strict 
compliance by the Company with all of the covenants and conditions hereof, or of the rights to 
exercise any such rights or remedies, if such default by the Company be continued or repeated. 

SECTION 3.4:  Recapture of Company Benefits.  

It is acknowledged by the Company that the Agency is entering into this Agreement 
in order to provide financial assistance (“Company Benefits”), as hereinafter more particularly 
defined to the Company for the Project principally upon the assumption and expectation that (i) 
the Company will maintain certain minimum levels of Project Employees (as defined below) 
within the County during the term of this Agreement, (ii) the Company or its Affiliated Purchasing 
Agents will employ Local Workers in Project Construction as set forth in Section 2.14 above, and 
(iii) the Company will maintain the residential apartment units contained in the Facility as rental 
units, a number of which will be “affordable” in accordance with the Affordable Housing 
Requirements set forth in Section 2.17 hereof, thereby to accomplish the public purposes of the 
Act; and the Company and the Agency acknowledge and agree that such expectations are of 
essential importance to the Agency and the principal basis upon which the Agency had provided, 
is providing and will hereafter provide the above-mentioned Company Benefits.  In consideration 
therefor, the Company hereby agrees as follows: 

(a) If there shall occur a Recapture Event (as defined below) after the Closing 
Date and prior to December 31, 2038 (or December 31, 2041) in the event of Unavoidable Delay, 
the Company shall pay to the Agency (except as otherwise specified below) as a return of Company 
Benefits conferred by the Agency, the Proportional Amount (as hereinafter defined) of all of the 
Company Benefits (as defined below) utilized, received or obtained by the Company pursuant to 
this Agreement, multiplied by the applicable “Vesting Factor” set forth in subparagraph (b) below.   

(b) For purposes of this Agreement, the following terms shall have the 
meanings hereinafter set forth: 

The term “Company Benefits” shall mean monetary savings (i.e., the 
amount of money which would have been payable by the Company but for the interest of 
the Agency in the Project or the Facility, excluding “clawbacks”, if any, actually paid by 
the Company to the City), including, collectively: 

(1) the amount of Sales Taxes which would have been payable 
upon the purchase or lease of Exempt Property but for the exemption therefrom 
afforded by the Agency under this Agreement; and 
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(2) all other benefits to the Company, if any, derived from the 
Agency's participation in the straight-lease transaction contemplated by this 
Agreement, including, but not limited to: 

(a) any real estate tax benefits which have accrued to the benefit of the 
Company during such time as the Agency had jurisdiction or control over the 
Facility by reason of the Agency's involvement with the Project, such tax benefits 
to be computed by subtracting the payments in lieu of taxes paid under the PILOT 
Agreement or Section 2.3 hereof from the amount of payments which the Company 
would have been required to pay during the term of this Agreement with respect to 
real estate taxes (inclusive of all such taxes payable to the County, the City, the 
School District, and any governmental or quasi-governmental subdivision thereof) 
had no Agency Tax Exemption been available during such term; and 

(b) any exemption from any applicable mortgage recording tax, transfer tax, 
and filing and recording fees derived from the Agency's participation in the straight-
lease transaction contemplated by this Agreement; and 

(c) any benefits received by the Company by means of a discount on its 
utility costs at the Facility through the Con Edison Incentive Rate Program (“Utility 
Exemption”), the amount of any such benefits to be measured by the amount of 
utility charges that the Company would have been required to pay to the utility 
company if the Premises were not subject to the Utility Exemption.  Recapture of 
such benefits shall be effected by payment directly to Con Edison, and the 
Company shall furnish proof of such payment to the Agency.  

The term “Project Employee” shall mean, with respect to any specific date 
or period, a person directly employed on such date or during such period at the Facility by 
the Company or its affiliates or commercial or retail tenants or subtenants, and who shall 
on such date or for such period have carried out the terms of such employment on a “full-
time basis” at the Facility.  “Full-time basis” shall mean for at least a 35-hour week, except 
that two part-time employees working at least 20 hours per week per employee and together 
working an aggregate of 40 hours per week shall be counted as one “Project Employee”.  
Independent contractors and consultants primarily engaged in facilitating the operations of 
the Company or its affiliates or commercial or retail tenants or subtenants in the conduct 
of their respective business operations at the Project, as contemplated hereunder, and 
employed by the Company or its affiliates or commercial or retail tenants or subtenants or 
a Person with whom the Company or its affiliates or commercial or retail tenants or 
subtenants has a long-term (i.e., one year or greater) contractual relationship to provide 
such contractors or consultants, shall be considered Project Employees only if (i) they work 
regular employee hours providing services to the Company or its affiliates or commercial 
or retail tenants or subtenants, (ii) they work in the ordinary course of the business of the 
Company or its affiliates or commercial or retail tenants or subtenants, and (iii) such 
persons perform such work primarily on-site at the Facility.   
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The term “Applicable Base Employment Number” shall mean eight (8) 
Project Employees reasonably expected to be employed at the Facility, as set forth in 
Section 1.4(s) hereof. 

The term “Proportional Amount” shall mean: 

(1) in respect of a Recapture Event described in subparagraph “(1)” of the 
definition of that term below, the ratio obtained by dividing (x) the number resulting 
from subtracting the number of Project Employees employed at the Facility, on the 
relevant date or during the relevant period, from the Applicable Base Employment 
Number, by (y) the Applicable Base Employment Number; or  

(2) in respect of a Recapture Event described in subparagraph “(2)” of the 
definition of that term below, the ratio 1/1; or  

(3) in respect of a Recapture Event described in subparagraph “(3)” of the 
definition of that term below, the ratio obtained by dividing (x) the number resulting 
from subtracting the number of residential rental units maintained as rental units in 
accordance with the Residential Rental Project Requirement set forth in Section 
2.16 on the relevant date or during the relevant period from the number of apartment 
units in the Facility by (y) the number of apartment units in the Facility; or  

(4) in respect of a Recapture Event described in subparagraph “(4)” of the 
definition of that term below, the ratio obtained by dividing (x) the number resulting 
from subtracting the number of residential rental units in the Facility maintained as 
“affordable” in accordance with the Affordable Housing Requirements set forth in 
Section 2.17 on the relevant date or during the relevant period, from the Affordable 
Housing Requirements by (y) the Affordable Housing Requirements; or  

(5) in respect of a Recapture Event described in subparagraph “(5)” of the 
definition of that term below, the ratio obtained by dividing (x) the number resulting 
from subtracting the actual Project Investment made by the Company on or before 
the Required Investment Date, from the Required Investment Amount, by (y) the 
Required Investment Amount; or 

(6) in respect of a Recapture Event described in subparagraph “(6)” of the 
definition of that term below, the ratio 1/1. 

The term “Vesting Factor” shall mean the applicable percentage indicated 
in the following table: 

Date of Occurrence of Recapture Event Vesting Factor
From the date of this Agreement through December 31, 2028 100%
From January 1, 2029 through December 31, 2029 95%
From January 1, 2030 through December 31, 2030 90%
From January 1, 2031 through December 31, 2031 85%
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From January 1, 2032 through December 31, 2032 80%
From January 1, 2033 through December 31, 2033 75%
From January 1, 2034 through December 31, 2034 70%
From January 1, 2035 through December 31, 2035 65%
From January 1, 2036 through December 31, 2036 60%
From January 1, 2037 through December 31, 2037 55%
From January 1, 2038 through December 31, 2038 50%
From January 1, 2039 through December 31, 2039 (in the 
event of Unavoidable Delay)

45% 

From January 1, 2040 through December 31, 2040 (in the 
event of Unavoidable Delay)

40% 

From January 1, 2041 through December 31, 2041 in the event 
of Unavoidable Delay)

35% 

The term “Recapture Event” shall mean any of the following events: 

(1) From and after January 1, 2029, through and including 
December 31, 2038 (or December 31, 2041 in the event of Unavoidable Delay), the 
average number of Project Employees employed at the Facility during any calendar 
year shall be fewer than the Applicable Base Employment Number, which failure 
is not reflective of the business conditions of the Company or the subtenants of the 
Company, including, without limitation, loss of major sales, revenues, distribution 
or other adverse business developments and/or local, national or international 
economic conditions, trade issues or industry wide conditions; or 

(2) The Company shall fail to comply with the Local Labor 
Requirement set forth in Section 2.14; or 

(3) The Company shall fail to maintain the residential apartment 
units contained in the Facility as rental units in accordance with the Residential 
Rental Project Requirement set forth in Section 2.16; or 

(4) The Company shall fail to maintain not fewer than thirty-six 
(36) of the residential apartment units in the Facility as “affordable” in accordance 
with the Affordable Housing Requirements set forth in Section 2.17; or 

(5) The Company shall fail to invest not less than $89,650,000 
(the “Required Investment Amount”) in the acquisition, construction, improving, 
equipping and furnishing of the Facility on or before the 5th anniversary of the date 
of this Agreement, subject to Unavoidable Delay (the “Required Investment 
Date”); or 

(6) The Facility or the Project shall cease to be a “project” within 
the meaning of the Act. 
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Notwithstanding the foregoing, a Recapture Event shall not be deemed to 
have occurred to the extent that the Recapture Event shall have arisen as a direct, immediate 
result of (i) a taking or condemnation by governmental authority of all or substantially all 
of the Facility, or (ii) the inability of the Company after the Facility shall have been 
destroyed or damaged in whole or in part (such occurrence a “Loss Event”) to rebuild, 
repair, restore or replace the Facility to substantially its condition prior to such Loss Event, 
or (iii) interference with the Company’s possession or use of the Facility, which event shall 
have arisen in good faith through no fault on the part of the Company or any Affiliate. 

Notwithstanding any provision to the contrary herein or in any other Project 
Document, if the Agency has declared a Recapture Event prior to any foreclosure, deed-
in-lieu thereof or other exercise of Permitted Mortgagee’s remedies under the Permitted 
Mortgage, or as a result thereof, Permitted Mortgagee and its successors, assigns and 
nominees shall not be liable to pay any amounts due to the Agency (including, without 
limitation, any recaptured Company benefits pursuant to this Section 3.4) as a result of 
such Recapture Event; provided, however, any such exercise of remedies by Permitted 
Mortgagee shall not relieve the Company of its obligations to pay such amounts to the 
Agency. 

(c) In accordance with subdivision 3 of Section 875 of the General Municipal 
Law, and as a condition precedent to receiving or benefiting from Sales Tax Exemption, the 
Company hereby agrees that the Agency shall recover, recapture, receive, or otherwise obtain from 
the Company, or any other agent or sub-agent appointed in connection with the Project, State sales 
and use tax exemption benefits taken or purported to be taken by any such person to which the 
person is not entitled or which are in excess of the amounts authorized or which are for property 
or services not authorized or taken in cases where such agent or project operator, or other person 
or entity failed to comply with a material term or condition to use property or services in the 
manner required by this Agreement.  The Company, and any such other person or entity shall 
cooperate with the Agency in its efforts to recover, recapture, receive, or otherwise obtain such 
state sales and use exemptions benefits and shall promptly pay over any such amounts to the 
Agency that it requests. The failure to pay over such amounts to the Agency shall be grounds for 
the Commissioner of Taxation and Finance to assess and determine State sales and use taxes due 
from such person under Article Twenty-Eight of the Tax Law, together with any relevant penalties 
and interest due on such amounts. 

(d) The Company covenants and agrees to furnish the Agency with written 
notification upon any Recapture Event or disposition of the Facility or any portion thereof made 
during the term of this Agreement, which notification shall set forth the terms of such Recapture 
Event and/or disposition.  The Company shall furnish to the Agency annually during the term 
hereof, not later than February 1 of each year during the term of this Agreement, commencing 
February 1, 2023, a written summary of employment at the Facility for the immediately preceding 
year, in such form and detail as the Agency shall reasonably require, including the numbers of 
Project Employees employed at the Facility during all or any part of such year. 

(e) In the event any payment owing by the Company under this Section shall 
not be paid on demand by the Agency, such payment shall bear interest from the date of such 
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demand at the underpayment rate set by the commissioner of taxation and finance pursuant to 
§1142 of the Tax Law and then in effect (referred to herein as the “Prime Rate”) until the Company 
shall have made such payment in full, together with such accrued interest to the date of payment, 
to the Agency (except as otherwise specified above). 

(f) The Agency, in its sole discretion, may waive all or any portion of any 
payment owing by the Company under this Section. 

(g) Except as modified in this Section 3.4 or otherwise expressly provided 
hereby, the terms and conditions set forth in the Agency’s Policy for Termination of Agency 
Benefits and Recapture of Agency Benefits Previously Granted, as in effect on the date hereof, a 
copy of which is annexed hereto as Exhibit B, are incorporated herein and made a part hereof. 

ARTICLE IV 

MISCELLANEOUS PROVISIONS 

SECTION 4.1:   Amendments.  This Agreement may be amended only by a written 
instrument executed and delivered by the parties hereto. 

SECTION 4.2:  Notices.  All notices, certificates or other communications 
hereunder shall be sufficient if sent (a) by registered or certified United States mail, postage 
prepaid, (b) by a nationally recognized overnight delivery service, charges prepaid or (c) by hand 
delivery, addressed, as follows: 

If to the Agency: County of Westchester Industrial Development Agency 
148 Martine Avenue 
White Plains, New York 10601  
Attn: Chairperson 

With a copy to: Harris Beach Murtha Cullina PLLC 
445 Hamilton Avenue, Suite1206 
White Plains, New York 10601 
Attn: Andrew D. Komaromi, Esq. 

If to the Company: HG II Residential Developer LLC 
c/o The Cappelli Organization 
5 Renaissance Square, 42nd Floor 
White Plains, New York 10601 
Attn: Louis R. Cappelli and Bruce Berg 

With a copy to: DelBello Donnellan Weingarten Wise & Wierderkehr, LLP 
360 Hamilton Avenue, Suite 1010 
White Plains, New York  10601 
Attn: Mark P. Weingarten, Esq., Janet J. Giris, Esq. 
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If to Permitted Mortgagee: First-Citizens Bank & Trust Company  
11 West 42nd Street, 7th Floor 
New York, New York 10036 
Attn: Sarah Marie Miller 

With a copy to: First-Citizens Bank & Trust Company  
11 West 42nd Street, 7th Floor 
New York, New York 10036 
Attn: David S. Braffman, Esq., Legal Department 

And to: Riemer & Braunstein LLP 
Times Square Tower 
Seven Times Square, 25th Floor 
New York, New York 10036 
Attn: David Brier, Esq. 

With a copy to: DF4 Hamilton Green II, LLC 
c/o Related Fund Management, LLC 
30 Hudson Yards, 83rd Floor 
New York, New York 10001  
Attn: Robbie Bernstein 

And to: Related Fund Management, LLC 
c/o Related Fund Management, LLC 
30 Hudson Yards, 83rd Floor 
New York, New York 10001  
Attn: Peter Weidman 

And to: Goodwin Procter LLP 
The New York Times Building 
620 Eighth Avenue 
New York, New York 10018 
Attention: Diana M. Brummer, Esq.

Simultaneous copies of all default notices and other material notices delivered to the 
Agency and/or the Company hereunder shall be sent to the Permitted Mortgagee. Failure of the 
Agency to provide notice to the Permitted Mortgagee shall not subject the Agency to any liability 
whatsoever. 

The Agency and the Company may, by like notice, designate any further or different 
addresses to which subsequent notices, certificates or other communications shall be sent.  Any 
notice, certificate or other communication here under shall, except as may expressly be provided 
herein, be deemed to have been delivered or given (i) three (3) business days following posting if 
transmitted by mail, (ii) one (1) business day following sending if transmitted by a nationally 
recognized overnight delivery service, or (iii) upon delivery if given by hand delivery, with refusal 
by an Authorized Representative of the intended recipient party to accept delivery of a notice given 
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as prescribed above to constitute delivery hereunder.  Notices may also be given in compliance 
with this Agreement by telecopy, provided that the recipient party consents to the use of telecopy 
transmissions for giving of notices hereunder and receipt of any such telecopy transmission is 
confirmed by the transmitting party. 

SECTION 4.3:  Prior Agreements Superseded.  Except otherwise provided herein, 
this Agreement shall completely and fully supersede all other prior understandings or agreements, 
both written and oral, between the Agency and the Company relating to the Facility. 

SECTION 4.4:  Severability.  If any clause, provision or section of this Agreement 
be ruled invalid by any court of competent jurisdiction, the invalidity of such clause, provision or 
section shall not affect any of the remaining provisions hereof. 

SECTION 4.5:  No Additional Waiver Implied by One Waiver.  In the event any 
covenant or agreement contained in this Agreement should be breached by either party and 
thereafter waived by the other party, such waiver shall be limited to the particular breach so waived 
and shall not be deemed to waive any other breach hereunder.  No waiver shall be binding unless 
it is in writing and signed by the party making such waiver.  No course of dealing between the 
Agency and the Company or any delay or omission on the part of the Agency or the Company in 
exercising any rights hereunder or under any other Project Document shall operate as a waiver.   

SECTION 4.6:  Effect of Discontinuance of Proceedings.  In case any proceeding 
taken by the Agency under this Agreement on account of any Event of Default hereunder shall 
have been discontinued or abandoned for any reason or shall have been determined adversely to 
the Agency, then, and in every such case, the Agency shall be restored to its former position and 
rights hereunder, and all rights, remedies, powers and duties of the Agency shall continue as in 
effect prior to the commencement of such proceedings.   

SECTION 4.7:  Agreement to Pay Attorney's Fees and Expenses.  In the event the 
Company should default under any of the provisions of this Agreement and the Agency should 
employ attorneys or incur other expenses for the enforcement of performance or observance of 
any obligation or agreement on the part of the Company herein contained, the Company agrees 
that it will on demand therefor pay to the Agency the reasonable fees and disbursements of such 
attorneys and such other expense so incurred. 

SECTION 4.8:  Inspection of Facility.  The Company will permit the Agency, or 
its duly authorized agent, at all reasonable times and upon reasonable notice, to enter the Facility 
but solely for the purpose of (y) assuring that the Company is operating the Facility, or is causing 
the Facility to be operated, as a qualified “project” within the meaning of the Act consistent with 
the purposes set forth in the recitals to this Agreement and with the public purposes of the Agency, 
and (z) determining whether the Facility and/or the use thereof is in violation of any environmental 
law, and not for any purpose of assuring the proper maintenance or repair of the Facility as such 
latter obligation is and shall remain solely the obligation of the Company. 

SECTION 4.9:  Employment Opportunities and Guidelines. The Company shall 
ensure that all employees and applicants for employment by the Company or its Affiliates with regard 
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to the Facility are afforded equal employment opportunities without discrimination.  Except as is 
otherwise provided by collective bargaining contracts or agreements, new employment opportunities 
created as a result of the Project shall be listed on the electronic database of the New York State 
Department of Labor Community Services Division, and of the administrative entity of the service 
delivery area created by the Federal Job Training Partnership Act (P.L. No. 97-300) (and any 
successor statute, including the Federal Workforce Investment Act of 1998) in which the Facility is 
located.  Except as is otherwise provided by collective bargaining contracts or agreements, the 
Company agrees, where practicable, to first consider, and cause each of its Affiliates at the Facility to 
first consider, persons eligible to participate in the Federal Job Training Partnership programs (or 
similar programs established under successor statutes) who shall be referred by administrative entities 
of service delivery areas created pursuant to such act or by the Community Service Division of the 
New York State Department of Labor for such new employment opportunities.  During the term of 
this Agreement, in accordance with the Federal Workforce Investment Act of 1998, the Company 
will cause its appropriate human resources personnel to consult with the Office of Employment 
Services of the Department of Social Services of the County on a regular basis to identify and assess 
workforce development opportunities at the Facility. 

SECTION 4.10:  Effective Date.  This Agreement shall become effective upon its 
execution and delivery.   

SECTION 4.11:  Binding Effect.  This Agreement shall inure to the benefit of, and 
shall be binding upon, the Agency and the Company and their respective successors and assigns. 

SECTION 4.12:  No Third Party Beneficiaries. It is the intention of the parties 
hereto that nothing contained herein is intended to be for, or to inure to, the benefit of any Person 
other than the parties hereto. Without limiting the foregoing, it is expressly understood and agreed 
that neither this Agreement nor any Project Document shall grant any right of occupancy to the 
Facility to any party other than the Company. 

SECTION 4.13:  Law Governing.  THIS AGREEMENT SHALL BE GOVERNED 
BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW 
YORK, WITHOUT REGARD OR GIVING EFFECT TO THE PRINCIPLES OF CONFLICTS 
OF LAWS THEREOF. 

SECTION 4.14:  Waiver of Trial by Jury.  The parties do hereby expressly waive 
all rights to trial by jury on any cause of action directly or indirectly involving the terms, covenants 
or conditions of this Agreement or the Facility or any matters whatsoever arising out of or in any 
way connected with this Agreement.  The provision of this Agreement relating to waiver of a jury 
trial and the right of re-entry or repossession shall survive the termination or expiration of this 
Agreement. 

SECTION 4.15:  Non-Discrimination.  (a) At all times during the term of this 
Agreement, the Company shall not discriminate against any employee or applicant for employment 
because of race, color, creed, age, sex or national origin.  The Company shall use its best efforts 
to ensure that employees and applicants for employment with the Company at the Facility are 
treated without regard to their race, color, creed, age, sex or national origin.  As used herein, the 
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term “treated” shall mean and include, without limitation, the following:  recruited, whether by 
advertising or other means; compensated, whether in the form of rates of pay or other forms of 
compensation; selected for training, including apprenticeship; promoted; upgraded; downgraded; 
demoted; transferred; laid off; and terminated. 

(b) The Company shall, in all solicitations or advertisements for employees 
placed by or on behalf of the Company during the term of this Agreement, state in substance that 
all qualified applicants will be considered for employment without regard to race, color, creed or 
national origin, age or sex. 

SECTION 4.16:  Termination.   

(a) Option to Terminate. 

(1) Subject to the terms and conditions hereinafter set forth, the 
Company shall have the option to terminate this Agreement at any time.  The Company 
shall exercise such option by delivering to the Agency a written notice of an Authorized 
Representative of the Company to an Authorized Representative of the Agency stating that 
the Company has elected to exercise its option under this Section 4.16(a) and the date (the 
“Termination Effective Date”) on which such termination is to be effective and the 
payment required under Section 4.16(a)(2) is to be made.   

(2) Upon the termination of this Agreement by the Agency pursuant to 
Section 3.2(a) above, or upon the termination of this Agreement by the Company pursuant 
to this Section 4.16(a), on the Termination Effective Date:  (A) the Agency shall sell and 
convey, and the Company shall purchase, the Agency's interest in the Project Equipment 
for a purchase price of one dollar ($1.00); and (B) the Company shall pay to the Agency 
any and all amounts due from the Company hereunder by reason of such termination or 
otherwise. 

(b) Conveyance on Termination.  Upon the termination of this Agreement for 
any reason, or upon the expiration of this Agreement on the Project Expiration Date (as hereinafter 
defined), the Agency will deliver or cause to be delivered to the Company all necessary documents 
conveying to the Company all of the Agency's right, title and interest in and to the Facility and the 
Project Equipment.  

(c) Expenses of the Agency.  The Company shall pay the reasonable expenses 
of the Agency, including any reasonable fees and disbursements incurred by the Agency's Project 
Counsel and/or the Agency's general counsel, in connection with the transactions contemplated 
under this Section 4.16. 

(d) Survival of Company's Obligations. Upon conveyance of the Agency's 
interest in the Facility and the Project Equipment pursuant to this Section, this Agreement and all 
obligations of the Company hereunder shall be terminated, other than its obligations under 
Sections 2.2(f), 2.3, 2.4, 2.5, 3.4 and 4.7 hereof, which shall survive such termination.   
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SECTION 4.17:   Recourse under This Agreement.  All covenants, stipulations, 
promises, agreements and obligations of the Agency contained in this Agreement shall be deemed 
to be the covenants, stipulations, promises, agreements and obligations of the Agency, and not of 
any member, director, officer, employee or agent (including counsel to the Agency) of the Agency 
in such person's individual capacity, and no recourse shall be had for any reason whatsoever 
hereunder against any member, director, officer, employee or agent (including counsel to the 
Agency) of the Agency or any natural person executing this Agreement on behalf of the Agency.  
In addition, in the performance of the agreements of the Agency herein contained, any obligation 
the Agency may incur for the payment of money shall not create a debt of the State or the County 
and neither the State nor the County shall be liable on any obligation so incurred, by any such 
obligation shall be payable solely out of amounts payable to the Agency by the Company 
hereunder or under any Project Document; and provided further that recourse against the Agency 
hereunder shall be limited to the Agency's interest in the Facility. The obligations and agreements 
of the Company contained herein and in the other Project Documents shall be deemed the 
obligations and agreements of the Company, and not of any shareholder, employee, agent, officer 
or director in his or her individual capacity, and the shareholders, employees, agents, officers and 
directors of the Company shall not be liable personally or otherwise hereon or thereon or be subject 
to any personal or other liability or accountability based upon or in respect hereof or thereof or of 
any transaction contemplated hereby or thereby. 

SECTION 4.18:  Date of Agreement for Reference Purposes Only.  The date of this 
Agreement shall be for reference purposes only and shall not be construed to imply that this 
Agreement was executed on the date first above written.   

SECTION 4.19:  Counterparts.  This Agreement may be executed in counterparts, 
each of which shall to be original and all of which shall constitute but one and the same instrument. 

SECTION 4.20:  SPECIAL COVENANTS.  NO WARRANTY OF CONDITION 
OR SUITABILITY BY AGENCY; ACCEPTANCE “AS IS”.  THE AGENCY MAKES NO 
WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO THE CONDITION, TITLE, DESIGN, 
OPERATION, MERCHANTABILITY OR FITNESS OF THE PROJECT MATERIALS AND 
THE PROJECT EQUIPMENT OR ANY PART THEREOF OR AS TO THE SUITABILITY OF 
THE PROJECT MATERIALS AND THE PROJECT EQUIPMENT OR ANY PART THEREOF 
FOR THE COMPANY'S PURPOSES OR NEEDS.  THE COMPANY SHALL ACCEPT TITLE 
TO THE PROJECT MATERIALS AND THE PROJECT EQUIPMENT “AS IS”, WITHOUT 
RECOURSE OF ANY NATURE AGAINST THE AGENCY FOR ANY CONDITION NOW OR 
HEREAFTER EXISTING.  NO WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE 
OR MERCHANTABILITY IS MADE.  IN THE EVENT OF ANY DEFECT OR DEFICIENCY 
OF ANY NATURE, WHETHER PATENT OR LATENT, THE AGENCY SHALL HAVE NO 
RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO. 

SECTION 4.21:  Term.  Subject to earlier termination by the Agency pursuant to 
Section 3.2(a) or by the Company pursuant to Section 4.16(a) above, the term of this Agreement 
shall end on the expiration or earlier termination of the PILOT Agreement (the “Project Expiration 
Date”). 
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SECTION 4.22:  Statutory Certification.  Pursuant to subsection 6(g) of Section 
859-a of the General Municipal Law, the Company hereby certifies under penalty of perjury that 
it is in substantial compliance with all local, state and federal tax, worker protection and 
environmental laws, rules and regulation. 

[Balance of This Page Intentionally Left Blank] 
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EXHIBIT A 

COUNTY OF WESTCHESTER INDUSTRIAL DEVELOPMENT AGENCY 

SALES TAX LETTER 



EXHIBIT B 

COUNTY OF WESTCHESTER INDUSTRIAL DEVELOPMENT AGENCY 

POLICY FOR TERMINATION OF AGENCY BENEFITS AND RECAPTURE OF AGENCY 
BENEFITS PREVIOUSLY GRANTED 

https://westchestercatalyst.com/images/stories/pdfs/Termination__Recapture_Policy.pdf

https://westchestercatalyst.com/images/stories/pdfs/Termination__Recapture_Policy.pdf


EXHIBIT C 

GREEN BUILDING TECHNOLOGIES 

The Company will incorporate the following sustainable features and/or Green Building 
technologies into the Project construction. 

Architecture 
• No VOC paints 
• High performance glass 
• Green roofs 
• Storm water retention tanks 
• Electric car charging stations 
• Bike parking 
• Energy Star certified refrigerators, dishwashers, and washer/dryers 
• Toilets meet EPA flushing guidelines 

Mechanical, Electrical, Plumbing  
• CO monitoring system tied to garage ventilation fan control 
• Programmable thermostats in all apartments 
• Electric VRF systems 

Lighting 
• All LED – high efficiency LED lighting 
• Daylight harvesting for lighting fixtures in public spaces 
• Programmable lighting control system and occupancy sensors in public space 
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